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625 Indiana Avenue. NW, Suite 700, Washington, D.C. 20004JohnEMartrfWd (202) 208-6400

December 23, 1997

The Honorable Federico PeiIa
Secretary of Energy
1000 Independence Avenue, SW
Washington, D.C. 20585-1000

Dear Secretary Peiia:

As a part of the Department of Energy’s (DOE) implementation plan for the Defense
Nuclear Facilities Safety Board’s (Board) Recommendation 95-2,  DOE and its contractors are
moving forward on a demonstration program. This program will systematically establish, for ten
priority facilities, the controlsmutually agreed upon by contractors and DOE to be needed for
safe facility operation. These controls are being tailored to the hazards of the activities conducted
in those Glities to ensure protection of the public, workers and the environment. This
integration of work planning and safety planning for the ten designated facilities is proceeding
reasonably well. The results are providing an experience base that illustrates not only the merits
of such an integrated approach, but good examples that can be used to enlarge the range of
applications for’safety management programs.

The Board is aware that the Secretary and the Deputy Secretary are looking to the
Secretarial Program Officers to aggressively implement integrated safety management (ISM)
concepts in the conduct of their programs. The Board commends top management leadership’s
emphasis on safety and believes the time has come to move beyond the ten priority/demonstration
facilities toward a wider scale application of the ISM concept at other defense nuclear facilities.
The Board believes that DOE and its contractors have much of this concept already in place for a
substantial number of fGlities  and activities, although not in a form that is readily identifiable and
demonstrable. The Board wishes to collect information on all defense nuclear facilities and
activities that represent substantial potential safety risks, to determine their current operational
safety bases. The objective is to identify needed upgrades, if any. The Board intends to work
with DOE to bring all such facilities and activities into compliance with the ISM concept.
Enclosure A identifies those facilities the Board considers to be an appropriate set. DOE may
wish to add to the list.

Enclosure B identifies requisites for demonstrating that an integrated safety management
program is indeed in place for a facility or activity. The Board wishes to know the status of each
of these key elements for each of the facilities/activities listed in Enclosure A

Therefore, pursuant to 42 U.S.C 3 2286b(d),  the Board requests for each of the facilities
and activities listed in Enclosure A the following information:

*.

. The status of each of the requisites for an integrated safety management program as
shown in Enclosure B. Where requisites are considered to be already satisfied, the
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data provided should include the reference documents in which evidence of such status
can be confirmed and the date upon which DOE approved or otherwise indicated
acceptance (e.g., SARs, BIOS, TSRs,  LCOs,  etc.).

. If DOE and contractors determine, for any of the facilities or activities listed in
Enclosure B, that the elements identified as requisites are not presently sufficiently
well-developed to pass verification reviews, provide the following:

What is the completion status?
What is the schedule for upgrades?
What compensatory measures are or will be in place pending the upgrades to
ensure safe continuing operations?
Which facilities or activities listed in Enclosure A are considered priority targets
for Authorization Agreements? On what sched le?

‘t

Most of the  facilities listed in Enclosure A are currently operational and presumably are
operating under controls that DOE and its contractors deem acceptable for ensuring adequate
radiological protection of the public, workers, and the environment. Hence, much of the
information sought should be readily available. However, the Board realizes that in light of the
number of facilities involved and the number of questions relevant to each, it may be difficult to
assimilate the information and coordinate a response in a short time. The Board requests that a
complete report be provided within 60 days. In the interest of obtaining as till  as possible a
response in that interval, the Board’s staff is prepared to assist in any way that will be helpfiL
Furthermore, the Board encourages DOE to submit partial responses earlier, where that is
possible, rather that waiting until all information is available for a full response.

This report will assist the Board in preparing a report requested by Congress, as a part of
the Fiscal Year 1998 Defense Authorization Bill on the state of compliance of defense nuclear
facilities with applicable DOE safety requirements. The Board believes this status report also will
be essential to DOE in planning its path fona+d for complex-wide integrated safety management.

If you need additional information, please do not hesitate to contact me.

Sincerely,

cc: Mr. Mark B. Whitaker, Jr.

Enclosures



ORITY  FACILITIES AND ACTIVITES
ENCLOSURE A

F-Canyon/FB-Lime/
FA-Line
H-CanyonRIB-Line/
HA-Lime
235-F Vault

Operational (EM) HIGH
Plutonium, Uranium, Transuranics, HLW

DWPF/ITP/ESP
HLW Tanks

RBOF. L-Basin, K-
Basin

Tritium Facilities

Operational (EM)

Operational (EM)

Operational (DP)

HIGH
Fission Products

MODERATE
Plutonium, Uranium, Fission Products

HIGH
Tritium

HANFORD

High Level Waste Tank
FiUlllS

Operational (EM) HIGH
Fission Products

K-Reactor Area Fuel
Storage Basins

Plutonium Finishing
Plant

Waste Encapsulation
and Storage Facility

Operational (EM) MODERATE
Spent Nuclear Fuel and Sludge

Operational (Em MODERATE
Plutonium

Operational (EM) MODERATE
Cesium & Strontium

ROCKYFLATS

Solution processing and Deactivation (EM) - MODERATE
SNM Storage Building Plutonium solution, SNM. and waste
771

Solution processing and Operational (EM) HIGH
SNM consolidated Plutonium solution, SNM. and waste
storage
Building 37 l/374

Residue Processing and Operational (EM) MODERATE
SNM Storage, Building Plutonium residue SNM, and waste . .
707
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ENCLOSURE A

Residue Pnxessiig  and
SNM Storage Building
776

Building 559. Analysis
Laboratory

Building 774. Waste
Pt-ocessing

Advanced Test Reactor Operational (NE)

2PP-603  ,
Underwater Fuel
Storage

kradiatcd Fuel Storage
t;acility (Dry  SNM
Storage)

YJew  Waste Calcining
‘acility

ZPP-666, Underwater
Fuel Storage

Radioactive Waste
Management Complex

Unitradiated Fuel
Storage Facility

Deactivation and
Decommissioning (EM)

Operational (EM)

MODERATE
Plutonium residue SNM, and waste

MODERATE
Plutonium solution. SNM. and waste

Operational (EM) LOW
Waste plutonium solutions

INEL

Operational (EM)

Operational (EM)

Operational (EM)

Operational (EM)

Operational (EM)

Operational (EM)

HIGH
Fission Products, Uranium-235

MODERATE
Fission Products, Uranium, Plutonium

HIGH
F&ion Products

HIGH
Fission Products

HIGH
Fission Products

MODERATE
Some Fission Products, Uranium, Plutonium

LOW
Uranium

PANTEX

Nuclear Weapon Operational (DP) HIGH
Assembly/Disassembly High Explosives, Plutonium, Uranium, Tritium
cells

Nuclear Weapon
Assembly/Disassembly
Bays

Building 12- 116,  SNM
Staging Facility (New
nuclear facilitv)

Operational (DP) HIGH
High Esplosives, Plutonium, Uranium, Tritium

Construction (DP) MODERATE (at present)
Plutonium, Uranium, Tritium
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PRIORITY FACILITIES AND ACTIVITIES
ENCLOSURE A
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Building 12-I 04A, cc3n!mlcticm  (DP)
Special Purpose Bays
(New nuclear facility)

Building 12-66,  Pit Operational (DP)
Storage Facility

Dynamic Balancer Operational (DP)

,, lI&xg.bs’  i.. :::ii;:::.::::;.::  ;-

MODERATE
Weapons hazards Radiation Generating Device
(LwAC)

MODERATE
Plutonium

HIGH
High Esplosives, Plutonium, Uranium, Tritium

Weapons
Dismantlement
Programs (W56,  W69.
W76, W78, W79)

Operational (DP) HIGH
High Esplosives. Plutonium, Uranium, Tritium

Paint Bays, (Bldg 124 1) Operational (DP) HIGH
I High explosives, Plutonium

NTS

Abel Site, Area 27 (to
be replaced by the
Device Assembly
Facility, Area 6)

Operational (DP) HIGH
High Explosives
Plutonium, Uranium, Tritium

Radioactive Waste
Management sites in
Area 5, Area 3 and the
TRU Pad

Operational (DP) MODERATE
Plutonium, Uranium

U 1 a Complex Operational (DP) HIGH
High Esplosivcs
Plutonium, Uranium, Tritium

LANL ‘\

TA-55, Plutonium
Facility, LANL.‘s main
facility for R&D and
processing of
plutonium.

Operational (DP) HIGH.
Plutonium.
Chemical hazards. Nuclear criticality.

TA-3, Chemistry and
Metallurgy Research
Building, an R&D
facility

Operational (DP) HIGH.
Plutonium, Uranium. Chemical hazards;
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ITY  FACILITIES AND Acnvm
ENCLOSURE A
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TA-I  8. Los Alamos Operational (DP) HIGH
Critical Experiments Nuclear criticality.
Facility

TA-  16, Weapons Operational (DP)
Engineering Tritium
Facility

Defense Nuclear Construction (DP)
Activities at TA- 15. Dual
AXiS Radiographic
Hydrotest (DARHT)

MODERATE.
Ttititlnl

HIGH.
Radiation generating device. Explosions. Depleted
Uranium. Chemical Hazards.

Defense Nuclear Operational (DP) MODERATE
Activities at TA-53, Los Radiation
Alamos  Nuclear I
Scattering Center

LLNL

Building 332. Plutonium Operational (DP) MODEWTE
Facility Plutonium, Uranium

Building 23 1 Complex Operational (DP) MODERATE
(Vaults) Plutonium, Uranium

Building 25 1, Heavy Operational (DP) LOW
Element Facility Transuranics

Building 33 1, Tritium Operational (DP) LOW
Facility Tritium

OAKRIDGE

Y-12: Highly Enriched
Uranium Processing.
(Building 9212I9215
Complex)

Opera t iona l  (DP) MODERATE
HEU
Hazardous, toxic, and radiological materials

Y-l 2: Disassembly and Operational (DP) MODERATE
Assembly. (Buildings HEU. lithium
92&t-2/28 Hazardous, toxic, and radiological materials

*.
Y- 12: Quality Operational (DP) MODERATE
Evaluation. (Buildings HEU, lithium
9204-2E/4) Hazardous, tosic, and radiological materials
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PRIORITY FACILITIES  AND AcTIvmEs
ENCLOSURE  A

.  .~~~~~...~~~ ~:i;;::i~~~ &@J@&j$  .::: .. .. .‘W$’ :.j .; .:.:..-;~:-~::::liil;-

Y-l 2: Material Storage. Operational (DP) MODERATE
(Buildiig 9720-5. HEU
92062,9204-2E. Hazardous, toxic, and radiological materials
9204-4.9212,9215)

K-25 Highly Enriched
Uranium Remediation
and Depleted Uranium
Tailings Storage

Deactivation (EM) MODERATE.
HEU, DU, HF

ORNL:  Material Operational (DP) MODERATE
Storage (Building 30 19) U-233

Hazardous, toxic, and radiological materials

ORNL.: Material
Storage (MSRE)

I

K-25: HEU
Remediation

K-25: Depleted
Uranium Tailings
Storage

Deactivation and
Decommissioning (EM)

Deactivation (pre-
Decommissioning) (EM)

Deactivation (pre-
Decommissioning) (EM)

MODERATE
U-233, CxF, HF, hazardous, toxic and radiological
materials

MODERATE
HEU. hazardous, toxic and radiological materials

MODERATE
dU. HF. hazardous, toxic and radiological materials

SNL

Reactor (ACRR)
Sandia Pulse Reactor
Facility

Operational (DP) MODERATE
Highly enriched uranium fueled reactor.
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STATUS OuEsTIoNs
ENCLOSURE B

For each of the following questions, indicate Yes or No wherever possible. If Yes, name the
vehicle/document used to provide the function, and date executed. IfNo, provide the anticipated
completion date, status of completion (i.e., percent complete), and the status of interim
compensatory measures.

1. ISMS DEVELOPMENT

1.1

1.2
1.3

1.4
1.5

Does the contract currently contain a set of applicable safety requirements (e.g., DOE
orders, regulations, statutes)?
Have the requirements of the DEAR Clause been incorporated into the contract?
Has the DOE Contracting Officer provided guidance to the contractor on the
preparation and content of the ISMS description?
Does the contractor have an outline/plan for its ultimate institutional ISMS structure?
Has the DOE Contracting Officer established a date for the contractor to submit the
ISMS description?

1.5.1 What is the established date?
1.5.2 Has the contractor submitted the ISMS description?

1.6 Does the contractor have an approved requirements/standards set (e.g., List A/List B,
S/RID, WSS)?

1.7 Does the approved requirements/standards set address all stages of the life-cycle:

1.7.1 Design/construction,
1.7.2 Startup,
1.7.3  Operations,
1.7.4 D&D?

1.8

1.9

Has the approved requirements/standards set been promulgated via a system of
institutional implementing procedures (e.g., manuals of practice, essential standards --
in other words, the ISMS or equivalent safety management program), or via
facility/scope of work-specific procedures?
If the requirements/standards set is not institutionally implemented, describe the
approach being  taken. In particular:

1.9.1 Have functions and responsibilities been assigned, as required, for the various
components of the ISMS (e.g., work planning and authorization, radiation
control, waste management, independent review, etc.)? Describe the
organizational structure and key personnel for executing the ISMS.

B-l



ENCLOSURE B

2. ISMS DESCRIPTION. DOE VERIFICATION

2.1 Has’ the DOE Contracting Officer established a date and the scope/expectations for the
ISMS Phase I’ Verification Review?

2.2

2.1.1 Describe the approach to be taken.

Has the DOE Contracting Officer selected a team leader for the ISMS Phase I
Verification Review?

2.3

2.2.1 If Yes, provide the planned/actual review team membership.

Has the ISMS Phase I Verification Review been conducted?

2.3.1 If Yes, provide a copy of the report.
2.3.2 Have all needed contractor corrective actions been completed and verified by

DOE?

2.4 Has the DOE Contracting Oflicer approved the contractor’s ISMS documentation,
based on the ISMS Phase I Verification Review recommendation, and pending any
needed contractor corrective actions?

1.9.2

1.9.3

1.9.4

1.9.5

Does the ISMS contain a commitment to ensure adequate qualification and
training of individuals with responsibilities for safety management that are
called out in the ISMS?
Does the ISMS include a feedback and improvement function that measures
the effectiveness of all components of the system, and that will result in
continual improvement of the implementing procedures, as needed?
Are the implementing procedures (institutional, facility/scope of work, or
other) subject to a configuration management system, to ensure continual
compliance with the requirements/ standards set as either the set changes or the
implementing procedures evolve?
Is there a resource loaded schedule for full  implementation of the described
ISMS and are those resources committed?

3 _ ISMS IMPLEMENTATION/EXECUTION

‘Phase I is a term used by DOE to describe verification of ISMS development. Phase II is
a term used by DOE to describe verification of ISMS implementation.

B-2



ENCLOSURE B

3.1 Give the status for each facility, in terms of the following functions:

3.1-l Is the scope of hazardous work authorized for each facility  formally and
explicitly defined?

3.1.2 Are the hazards of all work identified and analyzed?

3.1.2.1 Via an authorization basis analysis (SAR, BIO, HAR, etc.)?
3.1.2.2 Via day-today work planning analysis (job hazard analysis, work

permits, radiation work control permits, etc.)

3 _ 1.3 Are controls developed to address the hazards identified that ensure protection
of the public, workers, and the environment?

3.1.3.1 Design controls?
, 3.1.3.2 Administrative controls?

3.1.3.3 Personnel training?
3.1.3.4 TSRs,  other facility controls, operation-specific controls?
3.1.3.5 Standard Operating Procedures?
3.1.3.6 Other? (Describe.)

3.1.4 Are controls implemented at the work level?
3.1.5 Describe how controls are implemented for each facility/scope of work.

3.1.5.1
3.1.5.2

3.1.5.3

3.1.5.4

Via TSR implementation and surveillances?
Via execution of implementing procedures (institutional,
facility/scope of work, or other, describe)?
Via verbatim compliance with work procedures that contain the
controls?
Other? (Describe.)

3.1.6 Is readiness for safe operation, within specified controls, including personnel
readiness, verified prior to work initiation?

3.1.6.1 By the operators?
3.1.6.2 By a supervisor or other line manager?
3.1.6.3 By facility personnel?
3.1.6.4 By ES&H support personnel?
3.1.6.5 By DOE, via formal operational readiness confirmation &i/or

work authorization protocol?

B-3



3.1.7 Has an Authorization Agreement or other DOE authorizing protocol been
executed?

3.1.8 Is continuing operation periodically monitored to explicitly contirm  that
specified controls remain in place?

3.1.8.1 By the operators (check lists, etc.)?
3.1.8.2 By a supervisor or other line manager?
3.1.8.3 By facility personnel?
3.1.8.4 By ES&H support personnel?
3.1.8.5 By DOE, via operational awareness activities?

3.1.9 Are the work definition, hazard analysis (including use of the Unreviewed
Safety Question process), controls development, and controls implementation
functions (including the configuration management system for controls)
periodically reviewed, and deficiencies/opportunities for improvementI
identified?

3.1.9.1 By line management?
3.1.9.2 By facility personnel?
3.1.9.3 By ES&H support personnel?
3.1.9.4 By an independent institutional organization?
3.1.9.5 By DOE, via functional area reviews and appraisals?

3.1.10 Are deficiencies/opportunities for improvement systematically tracked and
acted upon?

4. ISMS IMPLEMENTATION DOE VERIFICATION

4.1

4.2

4.3

Has the DOE Contracting Officer established a date and the scope/expectations for the
ISMS Phase 2 Verification Review at the facilities or activities listed in Enclosure A?

4.1.1 Describe the approach to be taken, for example, site-wide or for each facility
or activity.

Has the DOE Contracting Officer selected a team leader for the ISMS Phase 2
Verification Review?

4.2.1 If the team leader has been selected, provide the planned/actual review team
membership.

Has the ISMS Phase 2 Verification Review been conducted?

B-4



ENCLCWJRE B

4.3.1 If Yes, provide a copy of the report.
4.3.2 Have all needed contractor corrective actions been completed?

4.4 Has the DOE Contracting Officer determined that the contractor’s ISMS is
implemented at the fkility listed in Enclosure 4 based on the ISMS Phase 2
Verification Review, and pending any needed contractor corrective actions?

B-5
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A-l.  Egsenbegcr.  ylee Chairman
DEFENSE NUCLEAR FACILITIES

:
Joseph 1. DiNunno SAFETY BOARD
Herbert John Cectl KouIs

John & Mansfletd
625 Indiana Avenue, NW, Suite 700, Washington, D.C. 20004

(202) 208-6400

May 14, 1998

The Honorable Federico F. Pefia
Secretary of Energy
1000 Independence Avenue, SW
Washington, DC 20585-1000

Dear Secretary Pefia:

Congress has asked the Defense Nuclear Facilities Safety Board (Board) to prepare a
report with evaluations and assessments of proposals to externally regulate the Department of
Energy’s (DOE) defense nuclear facilities. The Board and its staff have been working on
responses to the sixteen items that Congress specified for the report in section 3202 of the
National Defense Authorization Act for FY-1998 (see Enclosure).

To date, we have relied upon published information in beginning to evaluate issues .
regarding proposalsto  regulate defense nuclear facilities. To help the Board assemble all the
facts necessary for its report, the Board has requested information from DOE and the Nuclear
Regulatory Commission by letters dated December 23, 1997, and April 9, 1998, respectiveIy.
The Board would appreciate receiving from DOE copies of such data, reports, information, and
expressions of views as DOE believes are relevant to the Board’s consideration of external
regulation. Among other things, the Board requests DOE to provide the following specific
information:

Congress referred to DOE’s “proposal to place Department of Energy defense
nuclear facilities under the jurisdiction of external regulatory agencies.” To what
extent, if any, is DOE’s current position on the desirability of externally regulating
DOE nuclear facilities different from that indicated in the DOE-NRC
Memorandum of Understanding of 1 l/2 l/97? Please identify which defense
nuclear facilities, if any, DOE-believes should be subject to licensing or regulation
and which defense nuclear facilities should continue to be subject to external non-
regulatory oversight.

(2) Please identify the regulatory framework DOE envisions as possibly appropriate
for existing defense nuclear facilities, for new construction, and for
decommissioning.

.(3) For each facility identified as a candidate for regulation, we would like to have
your estimate of the direct and indirect costs that will be incurred by the regulator
and the regulatee (DOE/contractor) to develop and implement the regulations and
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(4)

(5)

license conditions and to bring the facility into compliance with NRC regulatory
standards.

Please indicate your views on whether the DOE, the contractor, or both should be
considered the “licensee” or party regulated under the contemplated external
regulatory system; and whether the contractor should be subject to NRC coverage
under subsections a, b, and c of Section 170 of the Atomic Ener,y Act of 1954
(the Price-Anderson Act)?

What additional benefits to thesafety and health of workers and the public would
DOE expect to derive from external regulation of the facilities identified above?
In particular, would DOE expect further reduction in accidents and “work days
lost” as a result of the regulatory program.7 Please provide statistical information,
comparisons with commercial accident rates, reports, and other data that DOE
possesses which bear upon this determination.

The Board is in the process of drafting responses to Congress that encompass the specific
questions asked and would appreciate receipt of the information identified above as soon as
possible. To be useful, as much of the information as possible should be in our hands within the
next 60 days. As our work progresses, we may have need for additional information from DOE.

If you have any questions about this request, the other Board Members and I are available
to answer your questions and would be availableto meet with you at a time convenient to you.
DOE staff may contact the Board’s General Counsel, Robert M. Andersen, at (202) 2086387  at
any time regarding this information request.

Sincerely,

Enclosure

c: Mark B. Whitaker, Jr.
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National Defense Authorization Act for Fiscal Year 1998

SEC. 3202. REPORT ON EXTERNAL REGULATION OF DEFENSE NUCLEAR
FACILITIES.

(a) REPORTING REQUIREMENT- The Defense Nuclear Facilities Safety Board (in this

section referred to as the ‘Board’) shall prepare a report and make recommendations on its role in
the Department of Energy’s decision to establish external regulation of defense nuclear facilities. The
report shall include the following:

(1) An assessment of the value of and the need for the Board to continue to perform the
functions specified under chapter 21 of the Atomic Energy Act of 1954 (42 U.S.C. 2286 et
seq.).

(2) An assessment of the relationship between the functions of the Board and a proposal by
the Department of Energy to place Department of Energy defense nuclear facilities under the
jurisdiction of external regulatory agencies.

(3) An assessment of the functions of the Board and whether there is a need to modify or
amend such functions.

(4) An assessment of the relative advantages and disadvantages to the Department and the’
public of continuing the functions of the Board with respect to Department of Energy defense
nuclear facilities and replacing the activities of the Board with external regulation of such
facilities.

(5) A list  of ah existing or planned Department of Energy defense nuclear facilities that are
similar to facilities under the regulatory jurisdiction of the Nuclear Regulatory Commission.

(6) A list of all Department of Energy defense nuclear facilities that are in compliance with
all applicable Department of Energy orders, regulations, and requirements relating to the

design, construction, operation, and decommissioning of defense nuclear facilities,

(7) A list of all Department of Energy defense nuclear facilities that have implemented,
pursuant to an implementation plan, recommendations made by the Board and accepted by
the Secretary of Energy.

(8) A list of Department of Energy defense nuclear facilities that have a function related to
Department weapons activities.

(9)(A) A list of each existing defense nuclear facility that the Board determines--

(i) should continue to stay within the jurisdiction of the Board for a period of time or
indefinitely; and



(ii) should come under the jurisdiction of an outside regulatory authority.

(B) An explanation of the determinations made under subparagraph (A).

(10) For any existing facilities that should, in the opinion of the Board, come under the
jurisdiction of an outside regulatory authority, the date when this move would occur and the
period of time necessary for the transition.

(11) A list of any proposed Department of Energy defense nuclear facilities that should come
under the Board’s jurisdiction.

(12) An assessment of regulatory and other issues associated with the design, construction,
operation, and decommissioning of facilities that are not owned by the Department of Energy
but which would provide services to the Department of Energy.

(13) An assessment of the role of the Board, if any, in privatization projects undertaken by
the Department.

(14) An assessment of the role of the Board, if any, in any tritium production facilities.

(15) An assessment of the comparative advantages and disadvantages to the Department of
Energy in the event some or all Department of Energy defense nuclear facilities were no
longer included in the functions of the Board and were regulated by the Nuclear Regulatory
Commission. .

(16) A comparison of the cost, as identified by the Nuclear Regulatory Commission, that
would be incurred at a gaseous diffusion plant to comply with regulations issued by the
Nuclear Regulatory Commission, with the cost that would be incurred by a gaseous diffusion
plant if such a plant was considered to be a Department of Ener,oy  defense nuclear facility
as defined by chapter 21 of the Atomic Energy Act of 1954 (42 US-C. 2286 et seq.).

(b) COMMENTS ON REPORT- Before submission of the report to Congress under subsection (c),
the Board shall transmit the report to the Seecretary of Energy and the Nuclear Regulatory
Commission. The Secretary and the Commission shall provide their comments on the report to both
the Board and to Congress.

(c) SUBMISSION TO CONGRESS- Not later than six months after the date of the enactment of this
Act, the Board shall provide to Congress an interim report on the status of the implementation of this
section. Not later than one year after the date of the enactment of this Act, and not earlier than 30
days after receipt of comments from the Secretary of Energy and the Nuclear Regulatory
Commission under subsection (b), the Board shall submit to Congress the report required under
subsection (a).

(d) DEFINITION- In this section, the term ‘Department of Energy defense nuclear facility’ has the
meaning provided by section 318 of the Atomic Energy Act of 1954 (42 U.S.C. 2286g).
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The Honorable John T. Conway
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< -w < ,=r:
Chairman a;,rv !7’

Defense Nuclear Facilities Safety Board
(--J .!

gg
625 lndiana  Avenue, N.W. g F

Suite 700
Washington, D.C. 20004

Y-Dear Mr. hair-man:

I am responding to your May 14, 1998, letter to former Secretary Peiia requesting
information to assist the Defense Nuclear Facilities Safety Board in preparing a
report to Congress with evaluations and assessment of proposals to externally
regulate the Department of Energy’s (DOE) defense nuclear facilities.

We believe there will be clear benefits from external regulation of worker and
nuclear safety at DOE facilities. ‘However, for these benefits to be realized, the
transition to external regulation must be carefully  designed and implemented. To
that end, former Secretary Pefia and Chairman Jackson, representing the Nuclear
-Regulatory  Commission, created the Pilot Program on External ReguJation  of
DOE Nuclear Facilities, which is described in a November 2 I, 1997, Memorandum
oFUnderstanding between’ the two agencies  (Enclosure 1). The Pilot program will
garher’information to r&ow  us to answer many of the questions contained in your
May 14:’ 1998, letter. Until issuance of the Pilot Program final report, our
preliminary responses are grven as Enclosure 2 for your use.

We look forward to our continued dialogue and discussions. Questions regarding
our response may be directed to Mr. Joseph Fitzgerald of my staff. He may be
reached at (301) 903-5532.

With best wishes,

Sincerely,

Enclosures

Elizabeth A. Moler
Actiri$  Secretary
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.The Honorable Federico F. PeAa
i Secretary of Energy .

Washington, D.C. 20585

. De& Mr. Secretary: ’
,

.

.

t

-.

;_
. .

The U.S. Nuclear Regulator)i  Cor,smission (NRC) is pleased to transmit the e&losdd signed
Memorandum of Undeistanding (MOU) betw?en the Department of Energy (DOE) and the
NRC that establishes a Pildt Program on External Regulation of DOE-Nuclear Facilities by . . .
the NRC.. This MOU represents the joint efforts of members of the DOE and NRC staff, and
provides. an earfy indication of success in the upcoming cooperative effort between our two . .
agencies. . .

As you know, a team of individuals drawn from NRC He’adquarters  and Region IV, DOE’
Headquarters and the Berkeley Site office, as well as represetitatiies  from the State of
California will visit Lawience Berkeley National Laboratory (LBNL) next.week to begin the
p i l o t  p ro j ec t .

.
-. ‘.

.
. ., .

The Commission has requested that, the NkC staff, in consultation with DOE prepare d :
revised MOU, that will be available for your signature and mine at the time of conclusion of . .. .*
the LBNL pilot. The revised MOU would incorporate lessons learned during the process, and \ - . .
allow DOE and NRC to promptly seek legislation, .if agreed, for NRC regulatory authority for a _. .
specific pilot facility or class of facilities, on the basis of infoqatioti gained during this,first -
pilot and each of the successive pilots in the pilot program. .

I am looking foward to continuing our work on this very important effort.

. ..Sincerely,  :. .-
. .

Eniosure:  As stated

.

-_

Shirley, Ann JackSon.._ . .

. .

. .
. ,:.

.
. .

. .

. .

. . .

. . : -.. . . . . .
. : *. ,. . . . .

: . . .; .* -. .. . _.
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MEMORANDUM  OF UNDERSTANDING
BETWEEN THk . .

U.S. DEPARTMENT OFENERGY
AND TkE

U.S. NUCLEAR .REGUlATORY~COMMlSSlON  - .
. .

.

- PlLOTPROCiRAM.  . -
ON EXTERNAL RE6UUUtON

OF DOE FACtLtTtES  BY THE NRC

’
. . . .

. . .

\

Federico F.. Pefta
11/21/97

Shlrt& A. Jack& . .Date .
stmmyor EtlwQy Chaikn
U.S. i3qmtment  of Energy U.S. Nti~rr Rs&t& Commission

. . .
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MEMORANDUM OF UNDERSTANDING
i

+
BETWEEN THE

.-. U.S. DEPARTMENT OF ENERGY,

. ~40 THE
U.S. NUCLEAR REGULATORY COMMISSQN

.
PILOT PROGRAM ON- . EXTERNAL RE&lATlON OF DOE FAC!UTIES  .Bk THE NRC

.I . . .
-.

j.

. . . . . .
. PURPOSE . .

. ._.
. . .

tie purpose of this Memorandum of Understanding (MOU) between the U.S. Department

of ‘Energy (DOE) and the U.S. Nuclear Regulatory Commission (NRC) is to establish the. .

framework for a pilot pmgram to support a joint-recommendation by DOE and NRC to.
. .

. Congress on whether NRC b8 given statutory authority to regulate nudear safety at DOE

nuclear facilities. The intent of this pilot program is for NRC to “simulate regulation” (as.

defined herein) on a series  6f pilot facilities to help both agencies gain experience related to
.

NRC regulation of DOE facilities. It &ill also provide an opportunity to d8V8lOp  actual

infOfIIIatiOn  on the &MS and benef& Of 8~8ftXh8gUbiiOn. .
:

_.

. .
.

II. BACKGRO&JND . .
* .

: -. _,
, :

In 1994, legislation was introduced in the House of Rdpt??Sentativ8S  that would havef i.

subjected new DOE facilities to immediate external regulation and would have created a .

stakeholder group to study external regulation of existing facilities. As an alternative to’that .

. approach,  Hazel CYLearjr,  the Secretary  of Energy at that time; in January 1995’created  the. I ..
Advisory Committee on External .Regulation  of 005 Nudear safety (Advisory Committee). .. .

.. .
. . .*. .,

._
. . .- . .. . . . . ..

: ‘* . . ,. : _: ‘. .: :
. . ..-; _

*. ., . . .‘.: . . . ..*: .:’ . . ..
: . . . ‘. : . . .’- ._ . . . .‘. . .



. . .. .
: . .

The Advisory Committee was charged with providing advice and recommendations .oh . .

whether and how new and existing DOE facilities and OpenMOns  might b8‘ regulated to
If
,

ensure nudear safe&.

In its De&&e; 19% report, Impwing  ‘Regulation  of Safety at DOE Nuclear Facilitie’s  , the

Advisory Committee recommended’that essentially all aspects of safety at DOE’s  nuclear

facilities be externally regulated. Secretary O’Leary accepted and endorsed the Advisory

Committee’s report and created the DOE Working Group on External Regulation (Working -.
. .

Group) to provide mcommendations  on implementation of the Advisory Committee’s report. .

The recommendations made by the Working Group in its December 1996 report were: (1)

NRC should be the external nuclear safety regulator and (2) the transition’td external

regulation should be phased in.

. Benefits  of external regulation r#8 qct8d to include improved safety while also facilitating.

. DOE’s ongoing- transition to performance-based contracting and a more efficient corporate . ,

style of safety and health management.. In th8 view of the Advjsory Committee, an external .

‘regulator, free of the responsibility for DOE’s missions, and not answering to DOE, can
:

. . .

ensure that safety receives consistent.and  adequate attention. External regulation would

also ensure more effective enforcement by placing such authority.in independent hands. .

engaged oniy in achievement of safety.:-Taken together, e-8 move to external regulation is

Seen as the b8St way to ensure  the safety of DOE nuclear facilities, protect the safety and-

‘health  of workers across the DOE complex, and build public trust. . .

. .

Both the hdvisory Committee a?d the Working Group concluded that the transition to NRC t. . -

regulation would involve significant legal, financial, technical and procedural  adjustments for

,
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I

.
.. : .. .

.’ : .
. . . .;. . .. . _.

both agencies.
. .
.: - . .I .

ir
. . . + ..

In September 1996, the NRC published for comment a series of Direction Setting Issue (OS!,

Papers under ifs Strategic Assessment and Rebaselining initiat$e. One of the issue papers,

DSI 2, addressed options for NRC% position on the regulation of DOE facilities. In March

:

.

.-.

1997,  after considering public comments, along with the December 1996 DOE decision to

seek transfer of oversight to NRC, th8 Commission endorsed seeking the transfer to NRC
..

of responsibility for the regulatory oversight of certain DOE nuclear faciiities contingent on ,.

adequate funding, staffing resources,  and a dear. delineation of the authority NRC will

exercise over the facilities. In addition, the Commission directed the NRC staff to wnvene

a high-level NRC Task Force to identify, in wnjunction’with DOE; the policy and-regulatory
.

.

issues needing analysis and resolution. .

. :

Therefore, both Secretary Peiia of ihe Department of Energy and Chairman Jackson.

repmsenting  the Nudear Regulatory Commission have agreed to pursue NRC regulation of

DOE nuclear facilities on a pilot program basis. .’ .

. .
. .

Ill. DEFINITION OF SlMUlATED~~GULATlON ‘_ .

. . .
. .

. ’

Regulation, in contrast to simulated regulation used in tt.13 pilot program, generally  means.

.that  the regulator has the statutory authority to: (1) establish standards and requirements;

(2) apply the standards and requirements. to particular operations, sometimes through. -

licensing or permitting actions; (3) conduct inspections against applikble standards and.

requirements and licensing conditions; and (4) bring ‘enforcement actions against the

r8gulated  entity for violations of the standards and requirements. Simulated reguiation, as

. .
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. . ‘. . . .._.. ,.- . . ..:_ .
.- .. :. . .

. . :- *. :’
defined for the purposes of this pilot program; means that NRC’wiil test regulat&y~cqn&&  . . 2 ’ ‘.

/
!:

and evaluate a facility and its standards, mquirements,  procedures, practices, and.activities 3

against standards that NRC believes would be appropriate to ensure safety in view of the

nature of the work and hazards at, that pilot facility. Simulated regulation will involve
.

interactions with DDE, DCE’s’coWactors,  and NRC. Simulated regulation will include.NRC

inspections of each pilot facility to identify issues related to implementation. NRC’s

inspections will not result in enforcement actions to compel compliance with particular, .

standards or requirements. HoWver,  signiticant  inspection findings that impact health and **
. .

saf8ty will be transmitted promptly .to the appropriate DOE &ganization  for the pilot facility .‘.

.

.

for review and cone&e actions, as appropnate.’  . : . .

$COPE  ’ ” :.

This MOU establishes the overall frame&&k for DON and NRC cooperation in’ a pilot

program for simulated regulation by NRCat selected DOE facilities. Implementation details

for each pilot facilii will be negotiated  by DOE, NRC and DOE contractors in individual work . .

plans. . _. .
:

:

. .

The pilot. program is expectad,to  last tinm $ars: During these two years,, b8tW88n six and
. .

ten facilities will b8 e\,:‘Jated. At the end of.the t&c?  years, DOE a,nd NRC &ill dt...Knine

whether to seek legislation to,give  NRC’authority  to regulate individual or dasses of DOE._

. nudear facilities. . ,. ..z
. _

. .

Thii MOU prdvides for cooperation in seeking to obtain the necessary budgetary and-staffing

fmyces for NRC partidpation in the pilot prdgram.

:

4 ..

.

.‘.
. ’ .

. _ ‘._ .

: ._ : .

:. : .
. ,_

‘.a ‘- .,
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In addition, this MOU provides for,&p&ation  in inVOi&‘thi  dubli&.and other stakeholders ‘1 : ..‘.
.’ /r

in the pilot program and in the DOE and NRC decision on whether to seek external regulation + .

at the end of the pilot program. .
..- .

. .

This MOU wvers a pilot’program for simulated regulation of nuclear safety and radiation

protection  of workers at the pilot facilities. . It &es not wver the industrial (non-nuclear)

safety of workers at the pilot’faciliis.  A. parallel effort telated  to industrial safety  of workers

at some, if not all, of the pilot facilities is expected b8tWen DOE and the Occupational *-

Safety and Health Administration (&HA).  - . : .

,

‘V. OBJECTI&
I ._

. .
. -

The overall objective of the activities ~ndert&&l  pursuant to this MOU is to provide WE ’

. . and NRC with sufficient infcxmation to determine the desirability of NRC regulatory oversight

of qOE nudearfadlities  and to support a decision whether to seek legislation to authorize ..

NRC regulation of BOE nuclear facilities. Spei=ifically, DOE and NRC seek to obtain

sufficient information about a set of DOE nuclear facilities to:

A

B.

c.

.

‘.

Determine the value added by NRC regulatory oversight of a&ties at a pilot set of .

DOE nudear fa@lities. . - .’

Test  mguiatofy approaches that .wuld b8 used by NRC in o&seeing activities at a
‘.

pilot set of DOE nuclear facilities. ;

\ .

Determine the status of a set of DOE pilot fadliti8s with.tespect  to meeting existing”

. . : . .
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NRC m&e&r& ,oy’acee~t~bl?.alera~~~~,.~~d  to ihent.~ any significant safety

i s s u e s . . . .

.

0. Determine  the wsts (to DOE and NRC) related to NRC regulation of the pilot facilities

and other DOE facilities that might be in a similar dass and condition.

E. . Evaluate alternative regulatory relationships &$veen NRC, WE, and DOE .

contractors at the pilot facilities. Identify’ DOE contract changes that would be. ‘*.

. needed  to provide for NRC oversight of wntradoi  operations. .
. .

F.

G.

. . .
,

H. Evaluate how stakeholders should be ‘involved if the NRC assumes broad external .

.

. I

f
i

+ :

. identify issues and potential solutions associated with a transition to NRC oversight

of DCE’nudear  facilities.
:.
.

.- .

Identify legisl+ive and regulatory changes necessary’or  appropriate to provide for
.

NRC regulatory oversight of DOE nudear fadilitieq. . ..
. .

regulatory authority over DOE nudear facilities. ’ -. :
‘. .-

. .

VL AUTHOR+
. . -.

.

A b&Wtfll8ti  o! Energy . .
. I .‘.

.. . .

. .

DdE is entering into this MOU pursuant to the Atomic Energy  Act of 1964, as

amended, including but ndt limited to Sections 31,33,91 and 161(i); the Energy

6 ..:. _:

: :
. . .. . . .- -. .

. . . . :’ . .. . . . . . . .
.: .._ ; : : . . . . -. ..’  . .
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.

. : _, Reorgakkion  ‘Act-of  1974,‘inbuding Section 104; Sections 301’(a) and-641 of the. I
i

Department of Energy Organization Act of 1977; and, the Economy Act as amended. ‘.

B.. . Nuclear  Regulatory Commission .
.

: .

. kJRC is entering into this MOU pursuant to the Atomic Energy Act of 1954, as.

amended; the Energy Reorganization Act of 1974; and, the Economy Act of 1932 as.’

. a m e n d e d .  .
. ‘- ._: .

VII. AGREEMENTS BETWEEN PARTIES

A‘ ~Re~ponsibilities.  .
.

Department of Energy ’ . , _ ’

. .

The Assistant Secretary for Envirohment, Safety and Health will be’responsible  for the overall. .
. .

imptementation  of the temk of this agreement. A technical point of contact will be
’

appointed for each individual pilot facility.
. .

Nuclear Regulatory Commissio? - ’ .

The Deputy Executive Director for Regulatory Programs will be responsible for the overall. . .

. implemen&n of the terms of this agreement. An NRC technical point of contact will be

appointed for each individual pilot facility..

.

.7
. . . . -. .

‘_ . . :’
. .

. ‘-‘.’ .

-.  . . . .A .._._.  ‘:*’
. . . .

. .

.

:

i.

. .

. .

‘... .
_’ .

. t. . 3 . . ..’

. : .. .’
. ._:
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I. . . . .
:, .- . . . . .

B. Coordination Activ&ies
” , .

I
i
3

1. IkIE and NRC agree to enter into an interagency Agreement. to reimburse NRC,

where legally permitted and not otherwise covered by appropriations, for its agency
. .

cost associated with NRC activities to achieve the objectives of this MOU.
.

?- DOE’ and NRC agree to each’. establish a Task Force to act for them in this.

cooperative project These Task Forces may also evolve into or establish a joint ‘*

review group to evaluate individual pilOts  and&r the pilot program. . .
:

. .

. 3. DOE agmes to support an NRC tiquest to the Office of Management and Budget . . . .

.. . (OMB) to authorize an in- in NRCs-personnel  ceiling by the amount necessary

to carry out the activiie~  provided fo; by this MOU.

4.
,

.if an issue arises iri the implem~on of this MOU;Nhich  cannot be resolved at the

staff level, within 30’days of reaching such a c&tctusion,  the NRC and DOE agree _

to refer the matter to the Assistant Secretary of Environment; Safety and Health

. (DOE) and the Deputy Ex&utive Director for Regulatory Programs (NRC). .

C. Pilot Pkgmm  Dwxiptlpn  - . .

:

The pilot program kill begin with three DOE pilot fa&ies selected by DOE and NRC. The -

objective is to complete between six and ten pilot facilities by the end of’the two-year term.

Pilots will be staggered thmugtiout the two-year period as mutually agreed to by DOE and . . -. _
NRC. However, all pilots  kwkt be’ completed no later than two years from the effective date .

8 .
... . .: . .

. . .
: . .. . .

.i . . . . . .. ‘. \ ., . ‘_ . . - . . .
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. .

of this- MOU.
. . : .

.

:
. .

DOE and NRC agree to develop a detail&J work plan for each pilot facility. These work plans

will be prepared with extensive participation by the pilot site: The work plans will be

developed to allow DOE and NRC to implement the intent and objectives of this MOU.-_

As soon as sufficient information has, been obtained and analyzed for each of the pilot:

facilities, DOE and NRC personnel will prepare and provide to the Secretary and the -)

Commission a report, and as appropriate briefings, ‘on each facility that addresses the

objectives in Section V of this MOU. Each report. will examine the advantages and

disadvantages of NRC regulating the pilot facility, as’well  as other WE facilities in a simiJ&._

. . dassoffacility.~  :- . . . .
. .’* f. . .

I .
Within three months aft& the tw6 year pilot program-ends, DOE and NRC personnel’will..
prepare and provide to the $ecreta,ry  and the Commission a report on the advantages-and. .. .

. disadvantages of NRC regulating DOE ‘nuclear facilities tiased on the pilot .p&im. . - -.. . experiences. The report will indude a recommendation’ on which DOE nuclear facilities.-. . .

or which classes.of  DOE nuclear facilities should be externally regulated by NRC. lf the
. . ._

Secretary and the Commission determine that soma or all DOE nudear facilitiei  should be . .
. .

.kgulated by NRC,’ WE and NRC will prepare draft I&islation  gi,ving  NRC such authority.

_.
.

i
.

.
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. D. Stakeholder and Public Participation
: ._. : . .._ -.. .: . . .. . ;f . -: .

. !‘.
\

.-

1. Identification and assessment of the issues associated with external regulation are

expected to require extensive coordination between DOE and NRC, other affected

Federal- agencies (e.g.; Environmental Protection Agency, OSHA), the Defense

Nuclear Facilities Safety Board, State governments, and other interested parties.

DOE and NRC will develop a strategy to involve stakeholders, including the general

public, throughout the pilot p.rogram.
. .._

. .

2. Requests received by NRC under the’Freedom of Information Act for information

provided to NRC by DOE under this MOU will be referred to DOE for appropriate

hsponse:

’ *

WI. OTHER PROVlSlONS . ,

A

. B.

C.

‘.

:, *.:.
‘_

. :

’ NRC’s participatjon  in the activities described in this MOU is contingent upon

rece*&ing adequate appropriations or reimbursements from DOE of NRC’s full agency . t

cost and an appropriate personnel ceiling for those activities. Special activities

beyond the scope of thii MOU may be negotiated for cost reimbursement as needed.
: .

. . .. . . .
- .

._ _.

Forthis  pilot* pro&m, DOE will facilitate NRC interactibns  with DOE contractors to -. ..

achieve the purposes of this tidU., . .

* *

Nothing in this MOU will limit the authority of either agency to exert+e  independently,
. .

i0
: ._:

.
.

. . . . .

: :
.:  _’

. :

. . ‘.
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. 5. .

.D. Nothing ‘in thii MOP alters doE’s authority to ensure the safety of any DOE nudear . .

_’ fakility that is part of the pilot piogram. Nothing in ihis MOU’ grants NRC.any

ygulatory  authority over DOE nuclearsafety and radiation protection activities. .. .

E

F.

. .
I . . .

.  .
Nothing in this M&l estab!ishes  any right nor provides a basiq for any action, either: . .

legal or &uitable, by any person or class of persons chalknging a government action ‘*

or’s failure to act. : . ._-
:: . .

.

This MOU is effective irpon .th& date of sidnature  by the last party. This MOU &y
‘.

be terkatkd by mutual agreement or by written’notice  of eith& party. Amendments ;- . ,

or modifications to this MOU may de made upon -*tten agreement of the parties.

.
. .
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OFhE  OF THE MartSn, AEOD
SECRETARY

?@MOF4AND94.T0: L: Joseph Callan
Knapp, RES . .

."

FROM :

-'slJl3JeT :.

ENERGY .

. The Commission.has  approved the proposed  Memorandum of
. .

Understanding  (MOU)'with the Department  of Energy (DOE). .' . . ..

The staff should, in consultation  with DOE, prepare  a revised MOU
that will be available for review and signature  by the Secretary
of Energy.and  the Chairman at the time of completion  of the
Lawrence Berkeley National'Laboratory  Pilot; The revised  MOU
should incqrporate lessons learned and language that allow6 DOE .
and NRC to seek legislation  for NRC regulatory  authority for a

-specific pilot facility or class.of facilities based on .
information  from the pilot program. Some ‘of the changes belon .-mm
reflect this approach. The cover letter to DOE transmitting  the,
signed MOU should mention this neea for a revision.

.
The following editorial changes should be incorporated  in the:

* . .

next revision to the MOU: .

1 . .* On.the signature page,. insert 'NUCLEAR! between"D0E'
. . and 'FACILITIES.' Also, the signature block should be .

changed to 'Shirley.Axin  Jackson.':'
:

. .
2 . On'page 1, line 4., insert 'should' after 'NRC.' In

line 7, insert 'nuclear' after tD0E.'

3. 0n' page 3, paragraph  3, line 1, add a comma after
'Jackson' and on.line. 2, add a conuna after . .
'Commission." t . . .-

4.' 'On page.4, last paragraph; line. 2;'replace  'At the.end -
of. the two years' with 'Over.the course of this pilot
program,' . . .

5 . 0n page.5, line 1, add a hew sentence after . .
* .:

SECY NOTE: .&IS SRM SECY-97-237  AND TXE COMMISSION  VOTING . *
mcOm c~NTAININGTHE'VOTE SFIEETS'OF  ALL
COMMISSIONERS  WILL BE MADE PUBLICLY  AVAILABLE  5
WORKING DAYS FROM THE DATE OF THIS SRM. .

. . .
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. .
'facilities' which. stites: If deemed appropriate, a . f
decision to seek legislation to give NRC authority  to I
regulate a specific facility could be made in advance j .
of the full two-year  time frame. In the second full
paragraph, line .3, delete 'at the end of the pilot
program.*

On page 7, paragraph  i, line 4, insert 'of .1932'  after
'Economy Act."' . .

On page 9,.paragraph.4,.line  3, insert c o m m a 6  .before
and after 'as appropriate.' .The comma after the word
"briefings n should be removed', -.Add a new sentence at
the end of paragraph  4: Each. report will be made
available to stakeholders, including  the Congress. *.
Also on page 9, -in the last line', insert a hyphen . .
between 'two! and 'year.' . . . .

a. : On .page 9, insert a ney 'paragraph  prior to the last
paragraph  on this .page: . .

Within three-months after.the first year 'of the
.pilot program ends, DOE and NRC personnel  will
prepare-and  provide to tha Secretary  and the
Commission  a report on the advantages' and
disadvantages  of NRC regulating  specific DOE .’

nuclear.facilities  based on the first year pilot
. t program  experiences. The report will include a

recommendation.on  which specific DOE nuclear
facilities or which classes of DOE.nuclear
facilities should be externally  regulated  by NRC.. .
as,well as.draft legislation  to implement the
recommendation. If the Secretary  and the
Cdssion determine that particular DOE nuclear
facilities or'classes of DOE nuclear fadilities . . . .
should be regulated.by  the NRC, DO$ and NRC will

: promptly  sub@t'draft legislation  givgng NRC such
. authority as part of the FY 2000 legislative

program  of tha two agencies. .
.

. 9. On page 10, paragraph  1'~‘~line 1, insert.'final' ‘before .
:'report.' In-line 4; insert 'as'.well as draft .
legislation to implement the recommendations'  after
'NRC.' In line 6, replace 'prepare' with .'si&mit;
Also in line 6, insert 'as part of the FY 2001
legislative progrdm of tlie two agencies.' at the end
the sentence after 'authority.'

_.
10. On page 11, item C.,' line'2,'remove  the-comma  after

'independently.' *.
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Enclosure 2

RESPONSES TO DNFSB QUESTlONS  ON EXTERNAL REGULATION

Question #l : Congress referred to. DOEIs “proposal to place Department of Energy.defense
nuclear facilities under the jurisdiction of.extemal regulatory agencies.‘* To what
extent, if any, is DOE’s current position on the desirability of externally regulating
DOE nuclear facilities different From  that indicated in the.DOE/NRC
LMemorandum  of Understanding of 1 l/2 l/97? Please-identity which defense
nuclear facilities, if any, DOE believes should’be subject to licensing or regulation
and which defense nuclear facilities should continue to be subject to external non-
regulatory oversight.

Response:

. .

DOE’s position on external regulation has not changed from that given in the
November 2 1, 1997, Memorandum of Understanding with the NRC. DOE
believes there are benefits to external rebwlation;  however, transition must be
carefully designed and managed. In my testimony before the Committee on
Science, Subcommittee on Basic Research and the Subcommittee on Energy and
Environment on May 21, 1998, I stated that, “Our position today is consistent with
the DOE working group on external regulation which recommended in 1996 that
external regulation be phased in over 10 years, and after a two-year transition
perio&”  I further stated that, in consultation with NRC and OSHA, the
Department intends to propose classes of DOE facilities for which external
regulation can be responsibly implemented in the near future, and to submit the
necessary legislation to the Congress on a phased-in basis. I also proposed certain

-‘civilian laboratories as the first candidates for external regulation. I noted that
other facilities, such as some DOE weapons laboratories and production sites, will
be more challenging to deal .with,  and that closure sites that will be shut down in
the near future may never be appropriate for external regulation.

In order to gain real-time experience and information that will inform this effort,
we established a two-year pilot program with the NRC in late 1997. Assessment
methodology, policy issues, and other significant factors, such as those addressed
in my testimony (attachment 1)Bre  being evaluated first using facilities that are
well managed and similar to those regulated by the NRC. We are now in the
process of identifying the next few pilots that would fully expose all issues
important to transition to NRC regulation. Candidate pilots include: the High
Flux Isotope Reactor, the Annular Core Research Reactor, the Advanced Test
Reactor, the HighE;lux  Beam Reactor. the Hanford site, the Savannah River site,
and the Idaho National Engineering and Environmental Laboratory. It should be
noted that the EnvironmentalManagement  pilot project that is chosen could
include some defense nuclear facilities that would fall under the Board’s current
oversight.
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However, after consulting with the congressional committees that oversee DOE
defense facilities, we decided to exclude Defense Programs’ research, development
and production facilities as a class of facilities from the pilot program at this time.
We are assuming oversight of these facilities will continue to be the responsibility
of the Board, pending congressional actions responding to the report required by
Section 3202 of the National Defense Authorization .Act for Fiscal  Year 1998
( P . L .  105-85).  ’

Question #2: Please identify the regulatoty~f?amework~DOE  envisions as possibly appropriate
for existing defense nuclear facilities, for new construction, and for
decommissioning.

Response: DOE has not yet identified a particular regulatory framework. One of the
objectives of the Pilot Program is to-evaluate alternate regulatory frameworks
appropriate for the diverse DOE nuclear operations. Licensing may be appropriate
for new construction; however, certification or other more performance-based
regulatory frameworks may be more appropriate for existing defense nuclear

I facilities and facilities scheduled Tar decommissioning. A preliminary list and
discussion of options that could be considered is included in Chapter 5 .
(attachment 2) of the draft Lawrence Berkeley National Laboratory (LBNL)
report. The possible options identified in that report are: DOE-only broad-scope
license, UC-only broad-scope license. joint DOE/UC broad-scope license and dual
broad-scope licenses. A copy of the dra.B.LBNL report was sent to the Board on
July 23, 1998.

Question i/3: For each facility-identifiedasacandidate  for regulation, we would like to have
yam estimate of the direct and indirect costs that will be incurred by the regulator
and regulatee (DOE/contractor) to develop and implement the regulations and
license conditions and to bring the facility into compliance with NRC regulatory
standards.

Response: - The only facilities that have been identified as candidates for regulation are the
single purpose non-defense laboratories, and low tiazard  non-defense laboratories;
such as LBNL. We have not completed our analysis on an estimate of direct and
indirect costs that will be incurredby the regulator and regulatee to develop and
implement the regulations and licensing conditions to bring the facility into
compliance with NRC regulatory standards. We will continue to share this
information with the Board as it becomes available.

The Department has developed cost estimates for the regulatory transition of the
gaseous difision  plants from DOE to NRC certification. The total cost to bring
the plants into compliance with NRC standards was approximately $254 million.
Certain costs, such as equipment modifications and upgrades,are  well known. O f
the $254 million spent to bring the plants into compliance with NRC standards, the
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Department spent $37 million on the initial NRC certification application,
certification fees, and confirmatory security sweeps. Additionally, another $34
million (inclusive in the $254 million) in NRC-related upgrades were performed by
the United States Enrichment Corporation. Thus, $71 million of the total $254
million was spent on NRC-related activities; additionally, it is estimated that other
activities, e.g.., multiple procedure revisions and training necessary to meet NRC
rules, are estimated at an additional $55 million for an estimated total of $126
million for NRC related activities.‘.

If we.extrapolate  the cost of bringing the plants into compliance with DOE
standards, then it is estimated that approximately $128 million of the total cost of
$254 million would have been associated with compliance with DOE standards.
NRC has stated that an educated guess of the costs to bring the two plants into
compliance with existing DOE orders, standards, regulations, and guidelines were
excluded from the NRC estimate for transition costs and were estimated to be
about $200,000 million (as provided in the July 14, 1998, letter from Shirley Ann
Jackson, NRC, to John Conway, DNFSB).

Question ff4: Please indicate your views on whether the DOE, the contractor, or both should be
considered the Yicensee”  or party regulated under the contemplated external
regulatory system; and whether the contractor should be subject to NRC coverage
under subsections a, b, and c of Section 170 of the Atomic Energy Act of 1954
(the Price-Anderson Act)?

Response: DOE firmly believes that it has certain responsibilities as owner of nuclear facilities
and operations. These include responsibilities, such as safeguarding the taxpayer’s
money:carrying-out  its mission and ensuring safety at its nuclear facilities. In
DOE’s view, it must be the sole licensee in order to carry out these responsibilities.
Policy issues relating to the Price-Anderson Act are under active discussion within
the Department as a part of the Pilot Program.

Question fi5: What additional benefits to the safety and health of workers and the public would
DOE expect to derive from external regulation of the facilities identified above? In
particular, would DOEkxpect  further reduction in accidents and “work days lost”
as a result of the regulatory program? Please provide statistical information,
comparisons with commercial accident rates, reports, and other data that DOE
possesses which bear upon this determination.

Response: The Extemal:.Regulation  Wcrking  Group stated in its December I996 report that
having a single externa! regulator for DOE nuclear facility safety will significantly
imprcve safety and health at our faciliti’esan&at  the same time improve public .
confidence and trust in DOE. Since that time, the Department has taken a number
of steps to improve safety management and performance. The effort has produced
results. -Many of theDepartment’s,sites  and operations have improved their



facility and worker safety records. The attached chart (attachment 3) compares
information on DOE accidents/lost work days with commercial accident rates.

However, we have to continue to be diligent and drive for excellence, and
recognize that neither external regulation, nor oversight in general, can be

.- substituted for line management’s commitment to safety. The recommendations to
transition toextemal~regulation were made by this and previous studies and
reflected, in part, policy considerations and the use of external regulation as a
means to remove any perception of bias, thus giving DOE the opportunity to
perform and earn credibility, which is critical for efficient operations. This is
consistent with DOE’s current drive to develop and implement the Integrated
Safety Management System.
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Thank you, Mr. Chairman.. I appreciate the opportunity to join my cotleagues to discuss

our efforts to pursue external regulation of worker and nuclear safety at the Department of

Energy.

As we indicated in our comments to the GAO, we disagree with the tindamental finding

- as presented to us in their draft report that the Department’s position is unclear. We believe there

will be clear benefits from external regulation’of worker and nucIear  safety at DOE facilities.

However, for.these  benefits to be realized, the transition to external regulation must be carefully

designed and measured against current DOE practices.

In the context of external regulation, DOE facilities must be considered as a continuum.

Some will be relatively “easy” sites to design an appropriate,regulatory  scheme for, such as single

purpose Energy Research laboratories. Other facilities, such as some DOE weapons laboratories

and production sites will be more challenging to deal with. Finally, closure sites which will be

shut down in the near future may never be appropriate for external regulation.

In 1996, DOE’s Working Group on External Regulation recommended that

implementation of NRC regulation begin immediately and be phased in over a ten year

period by means of comprehensive legislation: Since that time, we have learned through our

experience with existing NRC regulation - for example, at the gaseous diffusion  plants, the high-

level waste repository, and through our pilot projects - that many serious and potentialIy  costly

issues remain to be resolved. We do not believe that these problems are insurmountable.

However, at this point we simply do not have enough knowledge about, or experience with,

external regu1atio.n  to fully address alI of the possible legal, institutional, and technical issues that
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must be addressed to develop an omnibus external  regulation legislative package.

Consequently, we intend, in consultation with NRC and the Occupational Safety and

Health  Administration (OSHA), to propose classes of DOE facilities for which external regulation

can be responsibly implemented, and to submit the’necessary legislation to the Congress on a

phased-in basis. This approach, which will allow us to incorporate numerous lessons learned, was

out.Iined  in a letter from Chairman Jackson to Secretary Peiia  in 1997. Our analysis and

experience indicates that certain civilian laboratories are most compatible with existing NRC

licensees, and we would propose that they constitute the first class of candidates for external

regulation. We wiII work with our colleagues from  OSHA and NRC to further define  a process

for establishing the scope, timing, and resource needs for the necessary transition itself. We .

. expect such an interagency .process  to be in pIace.by  July 1998 and reflected in Fiscal Year 2000
I

budget planning.

Before I turn to a discussion of our current efforts, let me briefly summarize recent studies

and conclusions that have informed this effort. .

DOE-Sponsored Studies of External Regulation

In making its recommendations to the Department in December 1995, the Advisory

Committee on External Regulation of Department of Energy Nuclear Safety generally endorsed

the concept of external reguIation but concluded that “DOE’s facilities and hazards differ widely,

and a rigid, one-size-fits-all regulatory approach wilI not work. The use 0f.a  variety of models for

regulation of safety is essential to successf$I  and economicaIly-feasible  regulation of the. DOE

complex.”
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As I noted previously, in 1996, former Secretary O’Leary formed a DOE Working Croup

on.ExtemaI Regulation to provide recommendations on implementing the Advisory Committee

findings. This Working Croup reviewed a number of options for implementing the transition from

DOE self regulation to external  regulation of nuclear facilities, and submitted its recommendations

.- in December 1996. Prior to implementation of external regulation, the Working Croup called for

a transition period. “During that period,” the Working Croup reported, “many planning and

preparatory activities should take place, incfuding  developing budgets, establishing interagency

working groups to develop detailed reguiatory frameworks, stakeholder coordination,

tr&ning . . . . . and planning and initiating pilots.” . -

The Working Group concluded that during this planning phase, “it is critical that the

complex variety of facilities, including many that have unique characteristics and others that are

comparable to facihties  currently in the private sector, be carefully considered. DOE has facilities

in planning; under construction; in operation; in standby; in deactivation; in decontamination and

decommissioning; and in cleanup or waste management. It wilI be important in establishing a

cost-effective regulatory framework to ensure the system is sufficiently ff exible  to aIIow  the

regulator to weigh differences in facility age, expected life, and planned use while  accounting for

adequate safety and compliance with standards.”

We believe that the cautions raised by Secretary O’Leary’s Working Croup remain valid .

today. A majority of DOE’s large facilities &one-of-a-kind and old and many do not have

.documentation adequate to satis@  current licensing procedures. Many of these facilities were

constructed in the past under a different set of safety requirements. These may require backtitting

to comply with today’s requirements. Many require expertise in dealing with hazards unique to
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the weapons production complex for which there is no parallel in the regulated nuclear industry.

‘Given the complexity of DOE facilities, the Working Group recommended a phased

approach to external regulation, with DOE Energy Research facilities transferred during the first

five years. DOE facilities range from accelerators, to research reactors, to spent nuclear fuel

storage facilities, to tie1 processing canyons, to deactivating facilities, to environmental

restoration sites. Clearly, no single form of type of regulation will be suitable to all.

Ahivities Since 1997

When Secretary Peaa took office in 1997, we carefully reviewed the analyses and .

recommendations of the Advisory Committee on External Regulation of DOE Nuclear Safety, the

Departmental Working Group on External Regulation, and the report of the National Academy of

Public Administration which focused on OSHA. Based on the findings of each of these studies -

that the transition to NRC and OSHA regulation would involve significant legal, financial,

technical and procedural adjustments for each agency involved - the Secretary detern&ed  that

additional information and real experience was needed to fully inform the transition process.

What we learned f?om these reviews, Mr. Chairman, was that if external regulation is to

wor.k,  we need to tackle major, complex issues. We also learned that it is one thing to address

these issues in a policy or analysis setting and quite another to put them into practice. We felt we
-

needed the benefit of more real-time information on costs, resources, regulatory approaches, and

benefits drawn from a’ctual  experience at the highly varied DOE complex with unique and

compelling hazards. In order to gain that real-time information and experience, we decided to

deveIop a two-year pilot program. The pilot program is allowing us to simulate’actual regulation
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- including evaluation of a specific facility, its standards, requirements, procedures, practices,

and activities against standards that the NRC believe would be appropriate given the nature of the

work and hazards at that facility. b

Complexity of the issues also has been raised by our laboratory directors. Dr. Eastman of

Argonne recently wrote to Chairman Joseph McDade that while he was supportive of external

regulation, issues such as Price-Anderson Act liability protection need to be resolved. He further

noted that “given the wide range of nuclear activities . . . ..further pilot programs should be

conducted in facilities that have greater hazards tokvahrate better the appropriateness of NRC

reguiation in that context.” Dr. Goldston of the Princeton Plasma Physics Laboratory calls for a

careful transition saying that, “ifwe proceed too quickly I am concerned that what may, at first

glance, seem like a simple transition can have adverse consequences on Laboratory research and

-

operations.”

In pursuing the two year pilot program, it has been our intent to evaluate what we learn

from these projects, along with what we have learned f?om a number .of DOE facilities already

under NRC regulation such as the.gaseous  difision  plants, and what we have learned from the

transition to regulation to the Environmental Protection Agency.

I want to reinforce to the Committee that, as was the case in the environmental area, this

transition will not be an easy one. From our direct experience, we have encountered serious
-

issues and potential obstacles that we must address as legislation is prepared. I’d like to

summarize just a few.

Cost. Jfnot carefully managed, the potential cost.of  a transition to external  regulation of
: .

DOE facilities could be significant. The Working Group report estimates that, although NRC
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regulation of the DOE complex could reduce total safety and health operating costs, it could also

more than double those.costs  - from % 1.5 billion today to more than $3.1 billion. This does not

include the cost of additional resources for OSHA and NBC. We learned that the potential for

increased costs is real from our direct experience at the two gaseous diffusion  plants - DOE

facilities now being operated by the United States Enrichment Corporation. DOE’s cost for

coming into compliance with Department standards during the NRC certification process

exceeded $200 million in Fiscal Year 1996. It should be noted that DOE would have expended

about two-thirds of these costs over an extended period of operations..

DOE Stewardship. As the owner of federal facilities, DOE has responsibilities to the

taxpayer to accomplish its missions and manage its contractors with the prudent expenditure of _

appropriated funds. Certain licensing options may hinder or otherwise restrict this ability, such as .
I

the ability of the Secretary and other Department managers to hire and fire our contractors. As we ,

. learned with our experience at Brookhaven National Laboratory, changing contractors is

sometimes the only option for effecting needed improvements in safety culture.

Determination of Licensee. As noted above, it is ‘kportant  to analyze various licensing

.options  to determine if a particular option allows the Department to effectively carry out its

mission. For example, concerns have been raised whether the Department, as the party with

ultimate line management responsibility for safety, can Ml1 its obligations ‘without being a license

h o l d e r .

If we were to make our contractors the licensees at DOE facilities, it would be very

difficult  for us to decide to compete a contract at the expiration of a management ‘and operating

(M&O) contract. Assume, for example, that contractor “X”. is the licensee of an NRC regulated
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facility. Under current practice, DOE would likely have a five year initial contract with that M&O.

contractor, with a five year renewal option. What would happen at the expiration of either

contract term. Could wereadily compete the M&O contract? Who would want to compete ifthe

competition requ,ired  an NRC license transfer proceeding? Making the M&O contractor the XIX

licensee could easily chill our realistic competitive options.

Compliance Agreements. The Department has established more than 100 enforceable

agreements with the Environmental Protection Agency and States to address the requirements and

corrective actions needed to comply with a broad range of environmental laws. A number of

these agreements contain specific  milestones - required work and timetables for completing that .

work - that apply to radioactive and mixed waste. A transition to NRC regulation will require

that we carefully review these agreements to ensure that existing enforceable requirements are
I

consistent with the nuclear safety requirements established for NK licensing.

NRC Deactivation and Decommissioning (D&D) Requirements. NRC and DOE take

different approaches to requirements for D&D. NRC requires licensees to estimate D&D costs

and commit that such fbnds  will be obtained when necessary: NRC further requires that licensees

complete decommissioning activities within a specified timeframe after operations stop. DOE

makes D&D decisions solely on the basis of safety concerns, mission priorities, and funding

avaitability;  the imposition of an NRC structure that does not dovetail with DOE’s D&D process

could result in lengthy delays and substantiat additional. costs. These issues have been
-

satisfactorily resolved for the gaseous diffusion facilities although the resolution of these issues

required legislation and additional regulatory changes.

Cost of ‘Backfitting’ Requirements. ‘Backfitting’  refers to the process of determining
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what is required for older facihties  and activities to meet safety requirements for which they were

not designed. The NRC imposes a cost/benefit test on a proposed backfit,  unless the backf3 is

considered necessary for adequate protection. These upgrades must then be completed fairly

expeditiously or operations must cease. As the Committee is aware, many DOE facilities,

including those at the laboratories, were not built to meet current requirements. While DOE has

upgraded facilities and systems critical to maintain safe operations, building and system drawings

and other safety documentation for older buildings have not been maintained to accurately reflect .

changes over years of operations.
.

DOE’s approach has been to perform its national security, science and environmental

missions safely and with effective expenditure of appropriated funds. Reconstruction of these

configurations essential to bactit  determinations could be very costly. DOE also has specific
<

concerns not incountered in the commercial sector. First, many of our operations cannot be shut

down either because they accomplish national security or other essential governmental missions or

because the hazards themselves do not permit cessation of activities (e.g., hazardous radioactive

wastes in tanks). Second, the federal budget process does not always permit appropriated funds

to be applied to projects that are not considered during the annual budget process. Thus, costly

backfits must be planned and budgeted several years in advance.

MultipIe,  Overiapping Regulath. Under the “Agreement State’! provisions of the

Atomic Energy Act, NRC can delegate a portion of its authority for regulating radioactive

material to States that have programs adequate to protect public health and safety. The NRC

cannot currently confer on Agreement States its ado&es to regulate,federal fac&ties.  An

important policy issue, which should be addressed in the legislative process, is whether conferring
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additional authority on Agreement States is in the best interest of public health and safety. The

benefits of Agreement State authority would have to be weighed against the potential for the -

Department to be faced with differing regulatory requirements in different states.

States may also contract with a local government to perform certain elements of the

regulatory program, including inspection and licensing. These circumstances could lead to

multiple regulators under the same statute and possibly inconsistent requirements from State to

State. In addition, NRC would still be regulating the processing, use and disposal of special

_ nuclear materials being used in most DOE facilities and laboratories. This would require NRC

and Agreement States to regulate different aspects of a site’s radiation protection program, with

the potential for conflict, inefficiency and increased cost. :

Legislative Changes. The decision to subject DOE non-defense laboratories to

regulation by the NRC will affect dozens of statutory provisions from  DOE’s primary enabling

statutes and will require careful attention. These are summarized at the end of my testimony.

Changes to the numerous provisions may also affect other statutes, such as the Occupational

Safety and Health Act.

In addition to the statutory provisions, the Nuclear Regulatory Commission’s authority

would have to be expanded to include such things as accelerators and a statutory altemative’to

licensing may be necessary for existing DOE facilities which cannot be economically back fitted to .

meet current NRC licensing standards. Also, substantial changes to both NRC’s and DOE’s

regulations and DOE’s Orders wiIl be required. I

Transition considerations. The transition to external regulation must be‘done carefully

so that it is supportive of the Department’s efforts already underway to strengthen and streamline
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its internal safety management system. Over the past few years, DOE has made significant

progress in improving safety management and implementing performance-based management of

its contractors. The Department must maintain its focus on Integrated Safety Management

throughout the transition, arid take steps to ensure that both. the Department and the external

regulators have the expertise required to deal with the diverse hazards and difficult situations at

the DOE complex. In addition, all reviews have agreed that the Department must retain -

separate fkom organ&ions with responsibilities for carrying out DOE’s missions - a competent

and focused “corporate” safety management function of the sort typical of corporations that

operate large facilities.

Mr. Chairman, the list could go on. As we described to the GAO, we, in conjunction with

the NRC, have designed and are implementing our pilot program to provide information that will
I

help us resolve these and other issues.

NRC/DOE Pilot Program

The NRC/DOE pilot program has as its objectives:.

c to determine the value added by NRC regulatory oversight; -

b to test various approaches to regulation that might be more appropriate to DOE nuclear
facilities;

w to determine the costs to both DOE and.the NRC associated with NRC regulation of the
pilot facilities and other similar DOE.facilities;

c to evaluate alternative regulatory relationships between NRC, DOE, and DOE contractors -
. at the pilot facilities.

.

t to identifjl  DOE contract changes that would be needed to provide for NRC oversight of .
contractor operations;
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b

to identify issues and potential solutions associated with a transition to NRC oversight of
DOE nuclear facilities; and

to identifl’legislative and regulatory changes necessary or appropriate to provide for NRC
regulatory oversight of DOE nuclear facilities.

For each pilot, DOE and NRC develop a detailed work plan with extensive participation

management and workers. After sufficient information is obtained and analyzed for each of the

pilot facilities, DOE and NBC staff prepare a report that addresses.the above objectives. Each

report will discuss the facility’s compliance with NRC requirements and issues related to NRC

regulating the pilot facility.

In conducting the pilot program we are taking a deliberate approach. Assessment

methodology and policy issues are being developed first using facilities that are well managed and.

similar to those currently regulated by NBC. We are in the process of identifying the next few

pilots that would fully explore all.issues  important to transition to external regulation by NRC.

All pilots are selected jointly with the NBC.

After consulting with the congressional committees that oversee DOE Defense facilities,

we decided to exclude these defense-related facilities and laboratories from the pilot program at

this time. Oversight of these facilities  is currently being performed by the Defense Nuclear

Facilities Safety Board. We are assuming that the Board will continue-this oversight function,

pending Congressional actions responding to the report required by Section 3202 of the National

Defense Authorization Act for Fiscal Year 1998. (P.L..  105-85).

Three pilots G be conducted durmg fiscal year 1998. These are the Lawrence Berkeley
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National Laboratory, the Radiochemical Engineering and Development Center at the Oak Ridge

National Laboratory and the Receiving Basin for Offsite  Fuel at the Savannah River site. Initial

planning for the fourth pilot, the Pacific Northwest National Laboratory, is underway. A summary

of the pilot projects to date follows:

Lawrence Berkeley National Laboratory Pilot. DOE and NRC held a stakeholder

meeting in December 1997, all on-site reviews have been completed and the final report is

expected shortly. NRC reviewed Berkeley’s procedures; practices and activities against NRC

requirements. Preliminary feedback from  NRC is that the radiological safety program at Berkeley.

is adequate to protect public health and safety and worker safety at the site. Cost-savings are

possible depending upon which licensee modelis selected.

Oak Ridge National Laboratory Radiochemical Engineering and Development

Center.. The NRC held a stakeholder meeting in February 1998 and reviews are underway. As .

with the Berkeley pilot, NRC reviewed the procedures, practices and activities against NRC

requirements. Another onsite review is planned for the week of June first which will include a
.

brief overview of other facilities at the Oak Ridge National Laboratory to see if the results of this

pilot could be extrapolated to the entire Oak Ridge National Laboratory. Another major objective

is for the NRC staff to interact with representatives from  OSHA at the same facility and evaluate

regulatory interface issues.

Savannah River Receiving Basin for Offsite Fuel. This pilot is just getting underway.

A visit to familiarize the NRC with the site is being conducted this week.

Additional Pilot Projects
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We and the NRC plan to conduct three additional pilots in Fiscal Year 1999. We agree

with the GAO and other observers that these must be geared to assessing the applicability of NRC.

regulatory approaches at more challenging facilities. We plan to recommend that the three

additional pilots be conducted at:

L Pacific Northwest National Laboratories;

b One of the Department’s reactors at a multi-program laboratory; and

b An operating waste management or environmental restoration activity managed by the

Office  of Environmental Management, and that is representative of the scope and

challenges of typical environmental projects.

These additional pilots will provide additional information required for a joint decision as to . -

whether it is feasible to expand NRC regulation to the entire range of DOE facilities.

OSHA’Regulation  of Worker Health and Safety

In May 1993, former Secretary of Energy Hazel O’Leary ‘announced that the Department

would move to regulation by the Occupational Safety and Health Administration. Despite DOE’s

above’average occupational safety record as compared with private industry, it was clear that

strengthened safety management and more uniform compliance would be benefits of OSHA

regulation. At the same time, the Secretary recognized that there would be significant logistical’

problems involved in this transition and also.recognized concerns expressed by OSC that

oversight of DOE would stress its limited budgetary and manpower resources. Since that time,

DOE has worked with the Department of Labor, 0SH.A and the Office of Management and

Budget to address these transition issues.

14



. I met with my counterpart at the Department of Labor and OMB in November 1997 to

discuss the resources needed by OSHA to regulate DOE sites. We agreed on a path forward to

further explore external regulation of DOE which included at least one additional pilot at a site .

involved in operations not already probed during a previous reguIatory pilot at the Argonne

National Laboratory., This would provide OSHA the opportunity to gather information on

hazardous waste clean-up activities, radiation protection jurisdiction, and additional information

on affordability and feasibility, all of which constitute significant implementation issues.
,

DOE and OSHA are currently planning a reguIatory pilot at the Oak Ridge reservation.

The pilot will help refine and evaluate transition issues, focus on the site’s compliance status and

costs for DOE, and will provide opportunities to educate managers and workers regarding OSHA

regulation. The pilot will also provide an onsite  opportunity for OSHA to evaluate regulatory

interface issues v&h the Nuclear Regulatory Commission.

In addition to issues reIated  to external regulation of government-owned, contractor-

operated sites, DOE has been engaged in privatization of a number of sites no longer in use by the

government, or parts of larger sites that may still have operations under DOE’s control. Since

January 1996, DOE has sought to ensure that privatized facilities no longer covered by the

Atomic Energy Act are formally transferred to OSHA’s regulatory jurisdiction. The two agencies

have established a process whereby DOE provides information to OSHA about a particular site,

.and OSHA reviews issues related to that site to determine whether it can accept jurisdiction. The

agenciesthen publish a joint Federal Register notice to announce’the transfer of responsibility. To

date, OSHA has formally accepted jurisdiction for two of the approximately 60 facilities that have

been or will be piivatized over the next two years. OSHA has prepared a draft privatization pIan
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to establish criteria for their acceptance of such sites. DOE recently provided comments on that

plan, and discussions are expected to continue. Resources are one issue, but there are others

. dealing with the presence of radiation hazards and other technical and policy areas of concern to

OSHA that need to.be resolved before additional transfers can occur. The types of problems

encountered in the area of privatization provide some indication of those which may be .

encountered as we proceed with the larger issue of external regulation.

In order for external regulation to work, OSHA must have the proper authorization and

must develop an appropriate regulatory regime. New safety standards for specific safety issues

must be developed. That will taketime and resources: We, and OSHA,  must have both or

external  regulation will not work in a manner that assures adequate health and s&et-y  protection.

Response to GAO Report

As we indicated in our formal comments to the GAO, we disagree with their tiding that

the Department is not committed to external regulation of worker and nuclear safety. As I have

indicated, we are proceeding in a careful and methodical manner to identify  regulatory and

institutional issues associated with implementing external regulation. The DOE Working Group

identified the use of pilots as a possible method for collecting information about the detailed

regulatory information necessary for implementing external regulation under both final options.

The Department,‘;ogether  with its partners at-NRC and OSHq is now pursuing this approach of

using pilots to examine regulatory issues.on the ground at real facilities,

As indicated in my testimony, we are proceeding with a phased’approach‘under which we

will sequentially identify classes of candidate facilities for external regulation. We intend to
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embark on complex pilots at facilities such as nuclear reactors, environmental restoration or waste

management. These will provide the information we need to make a decision to expand NRC

regulation to additional DOE facilities.

Conclusion

Mr. Chairman, the Department is ready to move forward now to work with you and

others to develop a path forward to externally regulate single purpose.Energy  Research

laboratories. As I have noted in my testimony today, other DOE facilities will be considered only

after  weighing the fmancial  and programmatic costs of external regulation against its obvious

benef i t s .

Let me conclude by reaffirming  the Department’s commitment to work with the Congress
. I

and other agencies in the Administration to explore and resolve all of the complex technical, . . .

management, and legal issues surrounding the transition to external regulation.

This completes my statement, Mr. Chairman. I look forward to hearing from my

colleagues and would be pleased to answer any questions.
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The foIIowing is a list of statutory provisions from DOE’s primary enabhng  statutes which may be
affected ifDOE’s non-defense activities become subject to regulation by the NRC. It does not
necessarily denote what provisions would have to be amended because that would depend on the
approach and extent of the legislation. In addition, changes to the following provisions may affect
other statutes, such as the Occupational Safety and Health Act.

From the Atomic Energy Act of 1954: \

Section 11 .s.@ef%-iition  of person);

Section 3 1 .d.(Requires’  research assistance contracts to provide for the protection of
health and minimize danger to life or property);’

Section 41 .b.(2)(C).(Requires  contract provisions for the operation of DOE’s production
facilities obligating the contractor to comply with DOE’s safety and security regulations);

Section 108(Permits DOE when Congresshas declared a state of war to order the entry
into any plant or facility to recapture special nuclear material or to operate a commercial
utilization or production facility when it finds it necessary to. the common defense and security);

Section 11 O.a.(ExcIudes  processing, fabrication, or refining special nuclear material, the
separation of special nuclear mater&I,  or the separation of special nuclear material from other
substance under contract with and for the account’of DOE and the construction or operation of
facilities under contract tith and for the account of DOE from the requirement to be licensed);

Section 111 .a.(Exempts  from  NRC regulation byproduct material distributed by DOE
pursuant to Section 82);

.

Section 16l.b:,(Authorizes  DOE to establish rules and regulations, including to promote the
common defense and security or to protect health or to minimize danger to Iife or property);

Section 16 1 .i.(3)(Authorizes  D()E to prescribe regulations or orders to govern any
activity authorized under the AEA, including standards and restrictions governing the design;
location; and operation of facilities used in such activity, in order to protect health and to
minimize danger to life or property);

Section 161 .k. (Authorizes members, officers, employees, contractor and subcontractor .
employees to carry firearms and make arrests in the discharge of their official duties in the interest
of the common defense and security for the protection of property under the jurisdiction of the
United States and located at facilities owned by or contracted to the United States or being
transported to or from such facilities);
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Section 1’70. (“lNDEMN.IFICATION  AN LIMITATION OF LLABILITY”  -Price-Anderson .
AN;

Section 229. (Authorizes DOE to issue regulations relating to entry upon or carrying,
transporting, or’introducing dangerous weapons, explosives, or other dangerous instrument into
or upon any DOE installation);

.

Section 234A (Permits the imposition of fines and penalties for violation of DOE’s
nuclear safety regulations);

Sections 3 1 l-3 18 (Relates to the Defense Nuclear Facilities Safety Board);

Section 13 13. (Imparts certain authorities relating to security to the United States
Enrichment Corp.(USEC));

.

Section 1403(f).(Extends  Price-Anderson coverage to USEC Tom DOE)

From the Energy Reorganization Act of 1974:

Section 203(c)(Excludes  from NRC regulatory authority under section 203 the functions
of DOE relating to the safe operation of its facilities);

I
Section 204(c)(Excludes  from NRC regulatory authority tinder section 204 the fbnctions

df DOE relating to safeguarding special nuclear materials, high-level radioactive wastes and
nuclear facilities under DOE’s jurisdiction);

Section 205(d)(Excludes  from NRC regulatory authority under section 205(a) and (b) and
section 20 1 the safety of activities within DOE’s jurisdiction);

Section 21 l(a)(2)@)(Tn c u1 des contractors or subcontractors to DOE indemnified under
section 170 (Price-Anderson) within the definition of “employer” for the purposes of providing
“whistle-blower” protection);

Section 21 l(j)( 1). (Prohibits either NRC or DOE-from delaying taking appropriate action
tith respect to an allegation of a substantial safety  hazard on the basis of a complaint under this
section arising from such allegation or an investigation by the’secretary  in response to such
complaint).

.
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5. REGULATORY APPROACHES: MECHANISMS AND
MODELS

_ 5.1 REGULATORY MECHANISMS .

The team considered a variety of possible regulatory mech’anisms,  including a specific license. a
general license, a broad-scope license, a Master Materials License, concurrence, orders, and
certification along the lines of the United States Enrichment Corporation (USEC) model. On the .
basis of NRC’s experience and practice in applying these mechanisms to existing regulated
facilities, the regulator would implement these options in different ways, depending on the

- :.l:aracteristics  and risks associated with a DOE facility or atiivity under review. Since DOE’s
facilities and hazards differ widely, it may be that a “one size fits all” regulatory approach would
not work. For example, broad-scope licenses may’be suitable for research facilities, and a
specific license could be issued for spent fuel storage facilities.

For this pilot project, a broad-scope license is being considered as the preferred regulatory
mechanism because

l licensing, where possible, is the.preferred NRC regulatory mechanism and

. the current LBNL program is most similar to those of existing NRC and Agreement State
broad-scope licensees regulated under 10 CFR Part 33 or compatible State requirements.

The LBNL has a Radiation Safety Committee (RSC), as well as a Radiological Control Manager
(analogous to a Radiation Safety Cfficer),  to review and approve uses of radioactive material and
radiation-producing machines. A typical NRC broad-scope license involves NRC programmatic
review of the radiation protection program before license issuance. After license issuance, the
licensee. rather than the NRC. issues permits for the use of the licensee’s facilities to individual
u s e r s .

A Master Materials License was also considered. This type of license has been issued to other
Federal agencies, such as the non-weapons (civilian) programs at the Department of the Navy and
the Department of the Air Force. and has enabled these departments to operate, under NRC
oversight. a nationwide permit and inspection program for all departmental users of byproduct,
source, and special nuclear material. The DOE has chosen not to pursue a Master Materials
License, which would have required DOE to maintain a centralized permit and inspection .
program for all of its facilities, reducing the benefits that are expected to result from transferring
these responsibilities to an external regulator. Consequently, a broad-scope license was chosen as ’
the basis for regulatory oversight of LBNL. The results of the onsite review by NRC indicated
that the Radiation Protection Program (RPP) at LBNL cc4.d be licensed under NRC standards.

The broad-scope license would.identify  safety requirements as specific license conditions and the
licensee(s) would be required to fulfill commitments made in the application and in the supporting
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information submitted as a result of the NRC review of the application. These conditions
complement NRC’s regulations and represent additional requirements deemed necessary for this
particular facility. NRC would exercise continuing regulatory oversight through inspections to
ensure compliance with license conditions and other requirements. Periodic modification or
renewal of the license would be based on appropriate NRC review and would be supported by

- &ety and environmental evaluations. Before terminating a license. the licensee(s) would be .
required to fulfill certain requirements for releasing sites or trarisfening their oversight to another
regulatory entity.

5.2 FOUR LICENSING MODELS

*Four possible models were identified for issuinb i license to LBNL:

1. DOE-only broad-scope license

2. UC-only broad-scope license

3. joint DOE/UC broad-scope license

4. dual broad-scope licenses
: . .

LBNL activities most closely resemble licensed activities at the National Institutes of Health and
large universities, both of which hold broad-scope  materials licenses. An NRC broad-scope .
materials license can be issued under the provisions of 10 CFR Part 33.. An applicant for a broad-
scope materials license must demonstrate that it is qualified and that the facility has been or will
be adequately designed, built, and operated to meet NRC regulatory requirements. The applicant
must establish administrative controls and provisions relating to organization and management,
procedures. recordkeeping, material control, and accounting, and management reviews that are
necessary to assure safe operations. These controls and provisions include (1) the establishment
of a radiation safety committee comprising such persons as a radiological safety officer, a
representative of management, and persons trained and experienced in the safe use of radioactive

; materials and accelerators; (2) the appointment of a radiological safety officer who is qualified by
training and experience in radiation protection; and who is available to give advice and assistance

. on radiological safety matters. Other specific controls and provisions include controls for the
procurement and use of radioactive materials’; control of the design, construction, and operation of
facilities that use radioactive materials; controls for the completion of safety evaluations of
proposed uses of radioactive materials, which take into consideration such matters as the
adequacy of facilities and equipment, training and experience of the user; and the operating or
handling procedures; and controls on the review, approval, and recording by the radiation safety
committee of safety evaluations as called for cbove.

Typically, NRC licenses the entity that owns the facilities and materials, which is usually the
entity carrying out licensed activities. DOE owns the facilities and materials at LBNL and leases
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the land from UC, which owns the land. DOE contracts with UC to operate and manage the
facilities. It may be argued that the M&O contract between UC and DOE alleviates some of the
level of control concerns. For instance. UC has exercised final decisionmaking authority for
many of the criteria established in SECY-97-304.

- Under the NRC regulatory framework, this is known as a “nonowner operator” of licensed
activities. The extent to which DOE, the owner. can delegate safety functions to the manager and
operator, UC, without circumventing NRC’s regulations is an issue. Typically, NRC holds its
licensees responsible for all licensed activities. even if some activities are carried out by
contractors. Depending on the type of contracting arrangement and the level of control given to
the contractor by the licensee, the issue becomes whether the contractors have assumed such
significant responsibility for licensed acti-+ies that the contractors should be added to the license.

For many years. DOE has contracted with the University of California for its expertise and UC
serves as the management and operating (M&O) contractor for LBNL. As defined in the Federal
Acquisition Regulation, a management and operating contract contemplates a special, close. long
term relationship between the contractor and DOE whereby the contractor operates, maintains or
supports, on DOE’s behalf, a government-owned facility wholly or principally devoted to one or
more major programs of DOE, the contracting federal agency. The contractor is expected to have
a high level of expertise and continuity of operations and personnel. M&O’s have long been
regarded in many circumstances as DOE’s alter ego performing at least some of DOE’s statutory
duties and responsibilities. This is a form of contracting unique to DOE. .

The NRC Office of NucIear  Reactor Regulation (NRR) is in the process of developing criteria
regarding licensing of non-owner operators for 10 CFR Part 50 licenses for power reactors. (See
SECY-97- 144, “Potential Policy Issues Raised by Non-Owner Operators,” dated July 11, 1997;
SECY-97-304, “Response to Staff Requirements Memorandum: SECY-97-144, ‘Potential Policy
Issues.Raised by Non-Owner Operators, ’ ” dated December 3 1, 1997; and the Commission’s
Staff Requirements Memorandum, SECY-97-304, dated February 5, 1998.) Therein, the NRR
staff developed proposed criteria regarding changes to nuclear power plant operating entities by
which the need for a review under 10 CFR 50.80 (transfer of licenses) can be measured. In the
materials licensing area. there has not been a previous need for development of similar criteria..
The Commission approved interim use of the-criteria for nuclear reactors in the Staff .
Requirements Memorandum of February 5+ 1998. Although LBNL has no nuclear reactors and
has no intention of acquiring any, by analogy, the criteria developed to judge whether contracting
arrangements amount to a transfer of a license are useful considerations in deciding who should
be the licensee at LBNL.

The NRR staff focused the criteria around the concept of final decisionmaking authority: If an
operating service company gives advice but does not make the final decision in a particular area,
then there has been no transfer of operating authority for that area. For power reactors, the NRR
considers who has the authority to
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l shut down for repairs;

l start up the plant;
,

l approve licensee event reports;

.- l decide whether to make a 10 CFR 50.72 report;

l make operability determinations;

l . change staffing levels;

l make organizational changes; ,

:. defer repairs;

l make quality assurance decisions (selecting audits, approving audit reports, accepting audit
responses);

l determine budget and spending levels;

l continue operation with equipment problems;

l control the design of the facility; andI
l continue operations or permanently cease operation.

If an operating entity is granted final decisionmaking authority (which is essentially a command
and control managerial and technical function) in any of these areas, then the staff would judge
that a review under 10 CFR SO.80 should be pursued b.y the licensee and the transferee may have
to become a licensee.

Applying-me principle’of who makes the final decisions in particular licensing matters would. in
the LBNL situation, limit the extent to which DOE could delegate responsibility to UC without
UC becoming a licensee. With these applicant requirements (10 CFR Part 33) and licensing
insights in mind, the advantages and disadvantages of the four licensing models can be developed.

Under each of the options, NRC would issue a license to the applicant(s) after a full review of the
license application. The choice of licensee determines the responsibilities for establishing
administrative procedures to assure command and control of procurement, creation, and use of
radioactive materials. The adequacy and efficacy of facilities and equipment, training and
experience of the user, and operating or handling procedures would be taken into consideration.

. 52.1 “DOE ONLY” LICENSE

Under this option, a broad-scope license would be issued to DOE in order to control the principal
safety functions at LBNL.
the license.

‘i’he Secretary of Energy or a designee would sign the application for

c
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There would be some inherent limitations on how much responsibility for complying with NRC
requirements could be delegated to UC to avoid what’amounts to a transfer of the license to UC.
The  establishment of a Radiation Safety Committee whose principal responsibility is to ensure
safety at a licensed facility is an important aspect of a broad-scope license. Because of the
significance of the RSC, DOE, not the contractor, must have control over the RSC. In its contract

.-- with UC, DOE would have to ensure that all contractor activities are performed in accordance
with the license and other NRC requirements. Finally, the ultimate decisionmaking authority
with regard to licensed activities would reside with DOE. Consequently, DOE would need.
additional. technical and safety expertise to direct contractor activities, essentially duplicating the
level of expertise that ‘UC, as the manager and operator, would need.

-As the sole licensee, DOE a&d be responsible for demonstrating LBNL compliance \*;ith NRC
requirements and, therefore, would be subject to fines and penalties for noncompliance.
Presumably, DOE would take action against UC if UC were deemed responsible. As stated
earlier, DOE would establish a significant infrastructure  for managerial and technical oversight
(e.g., inspections and audits of LBNL radiation safety involvement and other aspects of
operation). UC would be required to work with DOE oversight groups on matters affecting its
regulatory posture with the NRC. Finally, DOE would be directly accountable for meeting
license conditions, and UC would not be directly accountable. Of the licensing options, only this
model would result in NRC having little or no impact on the decision to terminate an existing
contract or qualify a potential new contractor. As ‘long as DOE controls are in conformance with
the license, approving the qualifications of a contractor is strictly a DOE decision.

Advantages

l DOE would be free to change its contractor without NRC licensing actions, as long as the
contractor was not delegated fundamental safety functions.

l DOE would be directly involved with NRC regulatory actions that might impact DOE missions
and funding of programs.

l This is a customary regulatory approach since the funding organization and the party
responsible for safety in the event of a violation are the same.

Disathantages

l DOE would be required to possess or develop additional technical and safety expertise to direct
contractor activities.

l DOE would need to establish a significant new infrastructure of inspections and auditing of
LBNL radiation safety programs and an increased onsite presence. This could result in
additional oversight imposed on the contractor.

l DOE would still have a potential conflict of interest between mission and safety.
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5.2.2 “UC ONLY” LICENSE

UC, by definition and practice, has always exercised a great deal of control of and directed the
operations at LBNL. In light of LBNL’s  excellent safety record. unusual owner/operator

.- circumstances, longevity and the unique mode of contracting, a persuasive case can be made for.
the UC only licensee model.

If NRC were to issue the license to UC only, UC would be responsible for radiation safety
through its license. An alternative method of funding radiation safety would be required to ensure
that DOE requests adequate funding from Congress for compliance with NRC requirements.
Without DOE on the license, NRC would carry out the DOE regulatory oversight responsibilities.
‘with regard to mdiation safety. The existing UC-chaired RSC would contin;;e.-perhaps.  with some
realignment of functions (e.g., the RSC would need to expand its functions into waste
management activities, which are not currently under the purview of the RSC). Under this
scenario, DOE could reduce its presence at LBNL for radiation.safety,  since NRC would be
enforcing radiation safety requirements. However, DOE would likely perform corporate style
audits of LBNL. UC would be subject to enforcement action, including fines and penalties unless
exempted by Congress. (UC prefers such an exemption.) Although UC would be the licensee, .
DOE would retain ownership responsibilities for the facilities but DOE would not be directly
involved with NRC on licensing and enforcement matters.

UC would be responsible for demonstrating compliance with NRC’s D&D regulations. NRC
would accept documentation, from a person of authority within DOE, assuring the availability of
the D&D funds when needed. This would be consistent with NRC regulatory practice for

contractors doing work at military- installations. This issue could also be handled in the legislation
authorizing external regulation. .

If DOE were to change contractors. selection of the new contractor would remain a DOE decision.
UC would be obligated to carry out its safety functions under the terms of its license until NRC
allows its license to be transferred. Once the new contractor is selected. an application for transfer
of the license must be submitted. This transfer process could take several months. (Since UC
owns the land.‘it  is rather unlikely that there would be a change in contractor for LBNL.) NRC
would need to make a determination that the new contractor is qualified to carry out the safety
functions at LBNL before’NRC  could transfer the license to the new contractor. This could affect
DOE’s ability to easily change its contractor.

UC believes that Congress would have to waive the principle of sovereign immunity in order for
NRC to relinquish jurisdiction over a DOE contractor, operating a DOE facility, to an
Agreement State.

Further details regarding the UC views on sovereign and intergovernmental immunity are found
in Appendix G.
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Advantages

l UC, the entity in charge of day-to-day management and operations, would be accountable for
radiation safety.

. .

l_ NRC regulatory actions would go directly to the organization performing the work.

l DOE would not have to possess or develop the technical and safety expertise to control
licensed activities and would need no continuous presence at LBNL for radiation safety.

l The existing UC-chaired.RSC  could continue as constituted, with only minor realignment of
functions.

.e DOE functions relating to oversight of radiation safst-; would decrease significantly, lessening
DOE’s potential conflict of interest between mission and safety.

Disadvantages

l The licensee would not have full fiscal authority, independent of DOE fiscal controls, to
initiate any NRC-required or licensee-identified actions. An alternate method may be required
to ensure Congressional funding for compliance with NRC requirements.

l DOE would still retain ownership responsibilities, e.g., funding and accomplishment of DOE .
missions, with less ability to influence contractor radiation safety activities or other aspects of
management and operations.

l If DOE wished to change contractors, NRC would have to approve the transfer of the license
(i.e. , NRC would have to determine that the new contractor is qualified to engage in the
licensed activity).

l DOE would not be a direct party to any regulatory actions that might impact mission or
ownership interest.

5.2.3 JOINT DOE/UC LICENSE

The joint DOE/UC broad-scope license model is most similar to that seen in licenses for power
reactors owned by multiple corporations. Using this model. NRC would issue a single license to
DOE and UC. The respective roles and responsibilities of DOE and UC would be identified in
the license. DOE would be responsible for maintaining a qualified contractor in control of the site
and UC would be responsible for carrying out all safety functions. NRC would rely on the .
designation of the roles and responsibilities defined by the license to identify the,responsible  party
for initiating enforcement actions. If the violation was solely caused by the actions of UC, the
enforcement action could be brought against UC. If responsibility for the violation cannot be
assigned to one party, the enforcement action could be brought against both DOE and UC. In that
case, DOE and UC would be jointly and severally liable for any penalties. Identification of the
culpable party would be the responsibility of DOE and UC to determine. DOE could choose to
restructure oversight to a corporate-style assurance process and leave day-today oversight .
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responsibilities to UC, or DOE could reduce its involvement even further. If the operator of
LBNL were to change, NRC would need to make a determination that the new contractor is
qualified to carry out the safety functions at LBNL before NRC could transfer the license to the
new contractor.

.- Advantages ’

l The joint DOE/UC license model is most consistent with current NRC licensing practices in
. which multiple corporations are involved, provided that one designated “operator” is defined as

the lead for the multiple parties.

-0; DOE has flexibility in choosing the depth and breadth of oversight functions.

l Roles and responsibilities can be defined in the license and joint licensing would assure that
both UC and DOE would be able to participate in licensing and regulatory matters.

l Depending upon the assignment of safety and oversight responsibilities, DOE may not have to
possess’ or develop the technical and safety expertise to direct contractor activities and would
need no continuous presence at LBNL to ensure radiation safety, since UC would be
responsible for performing most safety functions.

l The existing UC-chaired R!k could continue as constituted, with only minor realignment of
.  f u n c t i o n s .

D i s a d v a n t a g e s

l A DOE choice to establish an infrastructure of inspections and auditing of LBNL radiation
safety programs;would add to DOE costs and would create dual DOE/NRC oversight while
providing no additional safety benefit.

l If.DOE wished to change contractors, NRC would have to approve the transfer of the license
(i.e.. NRC would have to determine that the new cOntractor  is qualified to engage in the
l i censed  ac t i v i t y ) .  .

l NRC regulatory actions would require coordination with DOE and UC, and between DOE and
UC. If the roles and responsibiliti,es  are not clearly defined under the license, this model could
blur accountability for safety performance and could complicate regulatory and enforcement
actions.

l DOE might have to have greater involvement in the. day-to-day operations of LBNL,
depending on the responsibilities assigned by the license to DOE.

l DOE and UC must allocate resources and devote time to identify the culpable party in any
given enforcement action.
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5.2.4 DUAL LICENSES

’ .Two separate licenses would be issued, one to DOE and one to UC. specifying the rolesand
responsibilities of each party. DOE, as the owner, would be responsible for maintaining a
qualified contractor. UC, as the operational entity, would be responsible for carrying out all
safety functions. The process for changing the contractor would take place as described above in
the UC-only or the joint-license model.

Enforcement would be directed against the culpable party and would be governed by the terms of .
the specific license. This would require NRC either to clearly determine the culpable party (or
parties) before taking enforcement.action  or to cite both licensees. Practically speaking, NRC will
*not be in a position to clearly determiiis theculpable party or partiesand will likely cite both .
licensees. Therefore, this model is essentially the same as the joint model.

. UC believes that Congress would have to waive the principle of sovereign immunity in order for
NRC to relinquish jurisdiction over a DOE contractor, operating a DOE facility, to an Agreement
State.

Advantages I .

l DOE would not have to possess or develop the technical and safety expertise to control
licensed activities and would need no continuous presence at LBNL for radiation safety.

l The existing UC-chaired RSC could continue as constituted, with only minor realignment of
f u n c t i o n s .

Disadvantages

l Documentation of DOE allocations to the contractor and specification of how the funds must
be used will need to be much more detailed to account for potential inquiries concerning
whether the DOE approved or disapproved requests for compliance- related funds.

l NRC has never issued two licenses for the same facility because no benefit has been identified
for such an approach. ,

l If DOE wished to change contractors, NRC would have to approve the transfer of the license
(i.e. , NRC would have to determine that the new contractor is qualified to engage in the
Iicensed  activity).
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5.3 PREFERRED LICENSING OPTIONS

5.3.1 THE NRC TEAM PREFERRED MODEL

..- The NRC team prefers to license the operator by issuing a license to UC only. This model
combines the major advantages of the other models, and eliminates most of the disadvantages.
DOE would neither be required to maintain its inf?astructure.and  auditing process, as it.now ’
exists, for LBYL radiation safety programs nor to create dual DOE/NRC oversight. thus
significantly reducing the costs of regulation. DOE would not have to possess or develop the
technical and safety expertise to direct contractor activities on safety matters. The UC-only
licensing model may be especially workable at LBNL because, as discussed, it is unlikely
(although possible) that DOE would change contractors: Further, UC is the only DOE contractor
operating this laboratory complex, thus, estab1ishing.a clear and unequivocal line of responsibility

.

for complying with the license. Without DOE being named on the license, there would be less of
a potential for DOE to be involved in licensed activities, reducing the potential for dual regulation
of safety matters at LBNL. Requesting adequate funding for radiation safety programs. liability,
and decommissioning would remain a DOE Federal Government responsibility, and may need to
be addressed in legislation. The LBNL RSC could continue as constituted, with some minor .
realignment of functions.

The license would be issued with UC named as the operator of LBNL if, among other things (see
., . 10 CFR Part 33), UC is qualified and has adequate equipment and UC has established

administrative controls and provisions relating to organization and management, procedures,
recordkeeping, material control and accounting, and management reviews that are necessary to
ensure safe operations, including the following::

l the establishment of an RSC composed of such persons as a Radiological Safety Officer, a
representative of management, and persons trained and experienced in the safe use of
radioactive materials and accelerators;

l the appointment of a Radiological Safety Officer who is qualified by training and experience in
radiation protection and who would be available to advise and assist on radiological safety
matters; and

l the establishment of administrative procedures. These procedures must ensure (1) the control
of procurement, creation, and use of radioactive materials and the control of the design,
construction, and operation of accelerators; (2) the completion of safety evaluations of
proposed uses of radioactive materials and uses of accelerators that weigh such matters as the
adequacy of facilities and equipment, training, and the experience of the user and the operating
or handling procedures: and (3) the review, approval, and recording by the R-SC of safety
evalui;lrions  as enumerated in items (1) and (2).
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5.3.2 DOE-PREFERRED MODEL.

. In its discussion of who should be the licensee at LBNL, DOE analyzed the four licensing options
and its advantages and disadvktges. We also focused on the problems to be addressed by
extemal‘regulation and whether these options accommodate the Department’s
interests/responsibilities.

The UC only option was proposed to the DOE Steering Committee’ as the preferred position for
licensingat LBNL. in its final analysis. the Steering Committee decided that a license issued
solely to the University of California may be feasible at LBNL, but there are many’unresolved
issues that must be tested during the conduct of titure pilots before a final DOE position can be

‘deve&ed.  The merits of the UC only option, and issues/concerns are discussed below.

DOE. as owner, has responsibilities to accomplish its missions, manage its contractors, and fund
programs including ensuring prudent expenditure of appropriated funds. Pursuant to the terms
and conditions of its coniract UC, as manager and operator, hti responsibilities to operate DOE
facilities safely and efficiently.

A license issued solely to UC may be the best approach for licensing at LBNL. LBNL is a
relatively small, low hazard, well managed facility. Under the UC only model liability rests with
the party that operates the facility and is directly responsible for safety. However, some would
argue that this option’ may not be appropriate in light of the Department’s cdntinuing ownership
responsibilities, such as funding and D&D. Moreover, the Department retains ultimate line
management responsibility for safety. Supporters of the contractor only option point out, that
these responsibilities could be adequately addressed in legislation. NRC, however, is concerned
that addressing DOE’s funding responsibilities in legislation would prevent it from bringing
enforcement actions directly agaihst DOE. The Department of Justice would have to enforce
these provisions.

Both ownership and operational roles an’d ‘responsibilities can be affected by regulatory actions.
As such, both DOE and UC should be held accountable tid responsible for their respective roles
by clearly defined licensing terms and conditions. Therefore, the joint licensing model may be a
truer depiction of the realities of ownership and operations at LBNL. On the other hand, one can
argue that the joint model may not satisfy the Department’s need for clarity on who is accountable

’ The DOE Steering Committee is a group consisting uf upper management whose
purpose is to advice DOE staff on high level policy issue associated with the Pilot Program on
External Regulation.
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for safe’operations. The Department has experienced under RCRA’ enforcement actions that
although roles and responsibilities are clearly defined in joint permits, enforcement actions
sometimes are not as clearly directed at the accountable party. This could also be the case with a
joint license issued by NRC.

- Under all of the licensing models NRC has sole regulatory and enforcement responsibility. *The
UC only model provides an advantage because it eliminates the perception of dual oversight.
Although DOE would no longer have regulatory oversight responsibility, it is likely that even
under the UC only model, the Department would establish a corporate audit function.

Contractor change-out can be an important consideration in NRC licensing since NRC has to be
able to license the new contractor. NRC accomplisher.  this through a license transfer. LBNL is a
unique situation in that UC owns the land while DOE owns the buildings and equipment which
lessen the likelihood of contractor change out. Nevertheless, NRC and DOE staff have discussed
an approach that would allow NRC to participate in deciding the qualifications of new
contractors, while giving DOE the flexibility to select the best contractor to fulfill its assigned .
missions. However, some have concerns about whether the NRC can quickly process a license
transfer.

5.3.2.1 EFFECT OF OPTIONS ON ER PROGRAM DIRECTION AND
OVERSIGHT

.. . The eflect of the respective licensing options on ER program direction and oversight is expected
to be negligible, The DOE Berkeley Site Ofice and LBNL contractor currently have stop work
authority and the ability to reallocate overheadfunding. They may also reallocate direct
operating fimds as long as it does not conflict with program guidance. Program guidance is
modtfted  monthly and can be modified sooner for special cases. An example of program guidance
modification would be to permit a.‘reduction  in weeks offacility operation in order to find a
critical repair. This relationship should not change considerably under any of the licensing
options. Finally, ER does not perform environment, safety and health (ES&-H) oversight, but
maintains operational awareness through various avenues.

5.3.2.2 EFFECT OF OPTIONS 0.N DOE INDEPENDENT OVERSIGHT

[DOE to add section.]

’ Pursuant to Secretary of Energy (SEN) 2+90, -DOE Policy on Signatures of RCRA
Permit Applications, May 8, 1990. the Department and its contractor sign the permit-the
Department as owner and co-operator and the contractor as co-operator. The permit is then
issued jointly to the Department and the contractor. .
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’5.3.3 UC PREFERRED MODEL.

The UC views on the roles and responsibilities of DOE and UC on the joint model are found in
Appendix G. It is UC’s view that the only option representing a “clean break” with DOE

_ regulatory oversight of safety is for UC to be issued a license directly from the NRC. The
alternative models of a joint license issued to UC and DOE or a dual license issued to both UC
and DOE would likely result in dual oversight, the worst possible outcome. All matters related to
DOE responsibilities (safety funding, contractor turnover) should be dealt with in the legislation.
not in the licensing process;

-5.4 RECOMMENDATION
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DOE hjury and Illness Rate versus’ Private Industry \

-. Shown below is a comparison of DOE’s Total Recordable Case Rate (TRC) versus a selected group of private sector companies
whose work closely resembles DOE’s work. The TRC is a count of all work-related injuries and illnesses per 200,000 person-hours
worked While DOE’s rate is lower than the U.S. industry average for 1996, it has a way to go to achieve the best-in-class’status such
as DuPont. However, given the unique nature of DOE’s work, these comparisons may be misleading. For example, the U.S. Industry
average includes the entire spectrum of industrial work - both hazardous and non-hazardous - in companies of all sizes.
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John  T. Cooway.  Cbainnan DEFENSE NUCLEAR FACILITIESA.J. Eggalbcrgcr.  vii clIaimlan
Jnscph  J. DiNunno .SAFETY  BOARD
tiatnxt  John Cecil KouS 625 Indiana Avaw, NW. Suite 700, Washington. D.C. 20004-2901

John E. Mansfiiki (202) 208-6400

September 30, 1998

The Honorable Bill Richardson
Secretary of Energy
Department of Energy
1000 Independence Avenue, SW
Washington, D.C. 20585-1000

Dear Secretary Richardson: ~.
.-.-

In accordance with Section 3202 of the National Authorization Act for Fiscal Year 1998,
I am sending you a draft report by the Defense Nuclear Facilities Safety Board (Board), which
includes a response to 16 specific inquiries from the Congress evaluating External Regulation of
Defense Nuclear Facilities.

As you will note, the Board does not believe additional external regulation of Defense
Nuclear Facilities is in the best interest of our Nation. The Board is continuing to obtain
additional material and will welcome any comments you may wish to make. Your comments will
be included in the final report together with Acting Secretary Elizabeth Moler’s letter of August
14, 1998. While our final report may differ somewhat in details from the draft enclosed, this basic
conclusion is firm.

Sincerely,

Enclosure


